Decision No. C97-654

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-043T

IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES PRESCRIBING THE PROCEDURES FOR ADMINISTERING THE COLORADO HIGH COST FUND, 4 CCR 723-41

and

IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES PRESCRIBING THE PROCEDURES FOR DESIGNATING TELECOMMUNICATIONS SERVICE PROVIDERS AS PROVIDERS OF LAST RESORT or as an ELIGIBLE TELECOMMUNICATIONS CARRIER, 4 CCR 723-42.

Supplemental Notice Of Proposed Rulemaking
Mailed Date:   June 30, 1997

Adopted Date:  June 25, 1997

I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission hereby issues this supplemental notice of proposed rulemaking.  The intent of this rulemaking proceeding is to establish new or modified requirements regarding administration of the Colorado High Cost Fund ("CHCF"), (rules found at 4 CCR 723-41), and procedures for designating telecommunications carriers as providers of last resort ("POLR") or eligible telecommunications carriers (rules found at 4 CCR 723-42).  A copy of proposed rules is attached to this notice of proposed rulemaking.  The statutory authority for the proposed rules is found at §§ 40-2-108, 40-15-201, 40-15-208, 40-15-302,  40-15-501(2)(b) and (d), 40-15-502(2)-(6), and 40-15-503, C.R.S.  Furthermore, the proposed rules are intended to make State regulation of telecommunications providers consistent with provisions set forth in 47 U.S.C. § 254 and implementing rules adopted by the Federal Communications Commission ("FCC") as set forth in 47 C.F.R., Part 54.

2. The Commission initiated this proceeding by issuance of a Notice of Proposed Rulemaking on January 30, 1997.  See Decision No. C97-97.  That notice scheduled a hearing to accept comment regarding proposed rules in this case on March 13, 1997.  In fact, the Commission has conducted that hearing.  However, on May 8, 1997 the FCC issued its Report and Order in CC Docket No. 97-45, FCC 97-157 ("Report and Order").  The Report and Order sets forth numerous FCC directives regarding implementation of the federal Universal Service Fund.  Those directives directly and substantially affect the rules under consideration by the Commission in this docket.  As such, we determine that additional comment should be received and further hearings conducted herein consistent with the discussion in this notice.

3. The Commission now invites interested persons to submit additional comment concerning the topics and issues discussed here, as well as on all related matters.  Specifically, in the initial Notice of Proposed Rulemaking (Decision No. C97-97), the Commission requested comment on twelve issues identified by the Colorado High Cost Fund (“CHCF”) Task Force:

a.
should the Commission establish a mechanism that reflects a decrease in the CHCF subsidy over time to reflect increases in technology, productivity, efficiency, and depreciation in plant and equipment;

b.
should the Commission establish a mechanism to account for the presence of, and removal of, internal subsidies;

c.
should the Commission establish a benchmark price and, if so, what should the benchmark price be;

d.
should the Commission established a mechanism for funding unserved customers; 

e.
should the Commission amend its mechanism for designating a provider of last resort in unserved areas;

f.
should the Commission establish additional mechanisms to monitor progress toward the goal of universal service; 

g.
should the Commission establish additional mechanisms to monitor the results of the proxy cost model and review the proxy cost model and the inputs to that model;

h.
should the Commission establish a mechanism for determining the level of contribution into the CHCF which does not rely solely on revenues (e.g. other perspectives on market share, such as minutes of use);

i.
should the Commission establish a mechanism to adjust the results of the proxy cost model to ensure that providers are compensated for actual costs;

j.
should the Commission establish additional mechanisms to meet the requirements of Rule 4 CCR 723-41-9.2 that the proxy cost associated with basic local exchange service bears no more than its reasonable share of the joint and common costs of facilities used to provide those services;

k.
should the Commission amend or modify the rules to comply with federal law and rules (in particular, are modifications required to comply with Section 254, including Section 254(k), of the Federal Telecommunications Act of 1996); and

l.
should the Commission further define the role of the Administrator of the Colorado High Cost Fund and grant the Administrator specific authority to audit providers that receive support from the fund?

These issues remain unresolved, and the Commission requests supplemental comment upon these matters.  In particular, interested persons may submit additional comment upon these issues in light of the FCC's Report and Order.  We clarify that the oral and written comments already submitted in this docket shall remain as part of the record herein, and will be considered by the Commission in adoption of any rules in this proceeding.

Additionally, the Commission requests supplemental comment upon these issues:

a.
Recovery of a Carrier’s Obligation to Pay Into the CHCF - What, if any, mechanism should be specified by this rule to provide for the cost recovery of a provider's obligation to pay into the fund?

b.
CHCF Fund Collection and Disbursement - If disbursements to non-rural eligible carriers are to commence January 1998, what rules must the Commission consider and adopt regarding timing issues related to the fund (i.e. how to time payments into the fund with disbursements out of the fund?

c.
Receipt of Explicit Support and the Elimination of Implicit Support - What, if any, mechanisms should be implemented to match the receipt of explicit support for a carrier from the CHCF to the removal of implicit support in rates (e.g. rate adjustments to offset receipt of monies from the CHCF or other revenue producing subsidies)?    One method of addressing this issue is to require a "revenue neutral" filing.  The Commission is interested in receiving comment on the need for explicit rules specifying such a filing.  Of particular interest are the concepts of: 1) netting high cost fund receipts against an earnings deficiency; and 2) allowing for changes in depreciation rates and expenses as the offset to the CHCF receipts without Commission review.  Further, we seek comment addressing how the Commission can accommodate eligible providers' interest in receiving support from the CHCF beginning in January 1998 with the potential that rate reductions proposed by the eligible provider may be the subject of dispute.  For example: 1) The Commission could order providers intending to draw from the fund to file in the fall of 1997 an application for approval of the rates that will be reduced once the award amount is determined; or 2) The Commission could order an across-the-board reduction, with or without an exception for certain services such as residential service, when the award is determined for each provider; or 3) the Commission could order an immediate temporary across-the-board reduction when the award is determined for each provider and then require the fund recipient to file an advice letter that would implement permanent rate changes.

d.
Jurisdictional Issues - What are the effects of the FCC's Report and Order on matters to be considered in this proceeding?  For example, what is the impact on Colorado ratepayers of the FCC's proposed decision to support only 25% of the high cost funding requirement at the federal level, thereby requiring the states to fund the remaining 75%.  Additionally, interested persons should comment on jurisdictional timing issues (e.g. the Commission's expressed desire to begin the CHCF in January, 1998, while the Federal fund for non-rural companies will not begin until January 1, 1999).

e.
Fund Administration - Should the Commission further define the process for selecting a fund administrator?  If the Commission plans to issue an RFP for a third party fund administrator, should the review of a proposed RFP and the process and timing to review applications and select an administrator be part of this proceeding?

f.
Delaying implementation of Proxy Cost Model for Rural Providers - Since the development of the Proxy Cost Models appears to need more refinement in rural applications, should the Commission change Rule 4 CCR 723-41-4.2.3 to delay the option of a Small LEC using Part I of the CHCF Rule until such refinement can occur?

g.
Small LECs not currently receiving CHCF reapplying for support under Part II of 4 CCR 723-41 - Should the Commission clarify Rule 4 CCR 723-41-4 to permit an otherwise eligible Small LEC currently not receiving CHCF support to apply for support from the CHCF under Part II of 4 CCR 723-41 subject to the same time limits provided for in Rule 41-4.2?

h.
Early Transition to Payments into the CHCF via Rule 41-7 - What, if any, mechanisms should be adopted to accommodate an early transition to the new method of payments into the CHCF, as contained in Rule 41-7, in order to assure a reliable source of funds for disbursement once non-rural providers begin to receive funding?  An early transition might ensure that the CHCF would have the resources to provide eligible providers with the appropriate amount of support while disputes regarding who pays into the fund are resolved.  The Commission seeks comment on methods to resolve this issue.  Three potential methods are:  1) the current rules could be modified to ensure that the fund is appropriately supported in spite of assessment disputes, and new rules could be added to provide a mechanism for providers disputing an assessment to reimburse the providers that were required to accommodate any under funding during the dispute resolution process;  2) implementation of Rule 7 (Payments into the Colorado High Cost Fund) in advance of Rule 9 (Disbursements from the Colorado High Cost Fund); or 3) a combination of options 1) and 2). 

i.
Recovery of unrecovered investment made in preexisting technology - Should the Commission adopt a rule to allow for full recovery by a POLR of the unrecovered portion of investment in a previously deployed technology when the forward-looking Proxy Cost Model changes to use a new technology in producing its estimate of revenue requirement?

j.
Conforming CHCF Rule Changes as a result of Commission's Benchmark Decision - What changes may be necessary to the CHCF Rule as a result of the adoption by the Commission of a Benchmark price?  (See Rules 41-8.2.1.4 and 41-9.4).

k.
Expansion of Commission's Definition of Retail Revenues - Should the Commission revise its definition of Retail Revenues, 4 CCR 723-41-2.11, to include the notion of "end-user" revenues?  Here "end-user" revenues would include subscriber line charge revenues and revenues associated with the services the purchasing company itself uses for internal communications needs.  (See Rule 41-2.11)

l.
Eligibility Criteria - Does the FCC's eligibility criteria to receive federal USF support conflict with the eligibility criteria contained in 4 CCR 723-41-8, and if so, what modifications are needed to conform to federal eligibility requirements?  The Commission will further consider what evidence should be required to demonstrate compliance with Rule 8.2.1.4 (requiring a showing that the provider is "not receiving funds from the CHCF or any other source that, together with local exchange service revenues, exceed the reasonable cost of providing local exchange service to customers of such provider")?  (emphasis added)

m.
Definition of "full cost" - Is it necessary for the Commission to further define "full cost" as used in 4 CCR 723-41-8.5?

n.
Relationship between unbundled loop rate and universal service proxy cost result - Should the current rules be amended in light of decisions in Docket No. 96S-331T regarding deaveraging of unbundled loop rates, especially if those rates are not deaveraged to the same degree as the proxy costs identified in Docket No. 97M-063T?  The FCC's Report and Order clarifies that a provider that offers service through the use of unbundled network elements may be designated an eligible provider to receive universal service support.  However, the FCC also recognized that the level of support received by such a provider must be limited to the cost it pays for the network elements used to provide basic service in a high cost area.  If the provider of the unbundled network elements is itself an eligible provider, that provider should receive high cost support for the difference between the rate it charges for the unbundled elements and the elements' proxy model cost.  The Commission's current Rule 4 CCR 723-41-8.4 may need to be modified to take this into account.  The Commission will also consider what amendments to Rule 9 may be necessary to accommodate any change in Rule 8.  Such necessary Rule changes may include adding a provision describing the amount each provider shall receive pursuant to the new Rule 8.4 and a provision describing the reporting mechanism.

o.
Requiring that providers be eligible to receive Federal USF support in order to Receive CHCF support - Should the Commission amend the eligibility criteria in Rule 4 CCR 723-41-8 to require that a provider receive Federal USF support in order to seek CHCF support?

The Commission will conduct a hearing on the proposed rules and related matters, including the specific issues listed above, at the below stated time and place.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the Commission deems oral presentations unnecessary.  Interested persons should submit their initial written comments on or before July 31, 1997.  Reply comments should be submitted on or before August 27, 1997.  The Commission will consider all submissions.

II. ORDER

A. The Commission Orders That:

This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the July 10,  1997 edition of The Colorado Register.
Hearing on the proposed rules and related matters shall be held as follows:

TIME:
9:00  a.m.

DATE:
September 10, 1997

PLACE:
Commission Hearing Room A

Office Level 2 (OL2)

Logan Tower

1580 Logan Street

Denver, Colorado

Additional hearings, the dates to be announced at September 10 hearing, may be held if necessary.  At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.  Interested persons who intend to present oral comments at hearing should, to the extent possible, meet informally prior to hearing and attempt to agree to a procedure for making oral presentations to the Commission (e.g. by panel discussions).

Interested persons may file written comments in this matter before hearing consistent with the above discussion.  All submissions, whether oral or written, will be considered by the Commission.
This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
June 25, 1997.
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OF THE STATE OF COLORADO
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