Decision No. C97-651


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97R-259T


IN THE MATTER OF PROPOSED RULES REGARDING THE CONFIDENTIALITY OF INFORMATION SUBMITTED TO THE COLORADO PUBLIC UTILITIES COMMISSION


Notice Of Proposed Rulemaking


Mailed Date:   June 30, 1997


Adopted Date:  June 11, 1997


BY THE COMMISSION


Statement


The Colorado Public Utilities Commission hereby gives notice of proposed rulemaking regarding confidentiality of information and records within the possession of the Commission.  The intent of the proposed rules is to establish the procedures to be used by: (a) a party submitting, in a formal docket, information to the Commission which the party claims is confidential; (b) a person submitting, outside of a formal docket, information to the Commission that it claims is confidential; and (c) the Commission in responding to requests for information pursuant to the Colorado Public Records Act, §§ 24-72-201 et seq., C.R.S.  The proposed rules also list specific documents which the Commission will presume are public documents.


Rules adopted pursuant to this proceeding will likely apply to all persons filing information with or seeking information from the Commission, and will replace the provisions concerning confidentiality currently existing at 4 CCR 723-10, 4 CCR 723-24, 4 CCR 723-27, 4 CCR 723-43, 4 CCR 723-44, and 4 CCR 723-52.  A copy of the proposed rules is attached to this notice of proposed rulemaking.  The statutory authority for the proposed rules is found at §§ 40-2-108, 40-3-102, and 40-15-107, C.R.S.


The Commission points out that under traditional procedures utilized in formal dockets before the Commission, confidentiality provisions have been set forth in protective agreements--the form of the agreement approved by the Commission in each docket--between parties to a docket (e.g. Exhibit 1, 4 CCR 723-52).  That is, persons representing parties to a docket have been required to sign nondisclosure agreements in which they certified that they had read the approved protective provisions in the docket and agreed to be bound by those provisions.  The proposed rules depart from this traditional practice by incorporating the protective provisions in the rules themselves, instead of including those provisions in a separate order.  Under this arrangement, parties wishing to examine confidential information in a docket (e.g. proprietary information produced in discovery) would execute a nondisclosure agreement certifying that they have read the confidentiality rules and agree to be bound by them.  Commenting parties may wish to address this proposal.


The Commission also notes that, in light of increasing competition in industries regulated by the Commission, commenting parties may wish to address:


whether the procedures proposed in the attached rules adequately protect all proprietary information produced in proceedings before the Commission; or, 


whether other procedures are necessary in some instances.  That is, interested parties may wish to suggest separate confidentiality procedures for information which may require extraordinary protection in proceedings before the Commission.  For example, the Commission requests comment on:  


the advisability of a procedure in which a party would provide proprietary information only to the Commission and its advisors, and not to other parties to a proceeding.  


Would such a procedure (i.e. other parties to a docket being unable to review certain information) be lawful?  


Would the character of the specific proceeding (e.g. rulemaking versus adjudication) affect the legality of such a procedure?  


If such a procedure could not be lawfully implemented, are there other lawful procedures which may afford increased protection for confidential material (e.g. requiring counsel for a party to give specified advance notice to a party producing proprietary information as to which persons will be reviewing confidential documents and allowing counsel to submit objections to the Commission)?


The Commission will conduct a hearing on the proposed rules and related issues at the time and place stated below.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the Commission deems oral presentations unnecessary.  The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before hearing, the Commission requests that such comments be filed ten days prior to the hearing date.  The Commission will consider all submissions.


ORDER


The Commission Orders That:


 This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the July 10, 1997 edition of The Colorado Register.  


Hearing on the proposed rules and related matters shall be held before an administrative law judge beginning at


TIME:	9:00 a.m.


DATE:	August 5, 1997


PLACE:	Commission Hearing Room A�		Office Level 2 (OL2)�		Logan Tower�		1580 Logan Street�		Denver, Colorado


At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.


Interested persons may file written comments in this matter before hearing.  The Commission requests that such prefiled comments be submitted at least ten days before the scheduled hearing.  All submissions, whether oral or written, will be considered by the Commission.


This Order is effective upon its Mailed Date.


ADOPTED IN Commissioners’ WEEKLY MEETING�June 11, 1997.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ROBERT J. HIX�________________________________����VINCENT MAJKOWSKI�________________________________����R. BRENT ALDERFER�________________________________


Commissioners
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