Decision No. C97-647

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-178T

in the matter of PROPOSED rules regarding the INTRASTATE discount and procedures for providing telecommunications services to schools, libraries, and rural health care providers pursuant to SECTION 254 of the telecommunications act of 1996 and sec-tions 49-15-502(4) and (5) c.r.s.

initial commission decision

Mailed Date:  June 27, 1997

Adopted Date:  June 25, 1997

I.
by the commission

A.
Statement

This proceeding was instituted by Decision No. C97-435, on April 25, 1997.  That decision was a Notice of Proposed Rulemaking regarding the intrastate discounts and proce-dures for providing telecommunications services to schools, libraries, and rural health care providers pursuant to § 254 of the Telecommunications Act of 1996 and §§ 40-15-502(4) and (5), C.R.S.  The Commission stated that the intent of the rulemaking was:  (1) to determine the amount of discount from retail prices that telecommunications providers will offer to Colorado schools and libraries when the schools and libraries order basic and 

1. advanced telecommunications services; (2) to establish the pro-cess and procedures to be used for collecting, applying for, and receiving funds from the federal mechanisms to support this pro-gram; and (3) to consider comments and specific rule language suggested by any interested person in order to establish these rules.

2. The Notice of Proposed Rulemaking was published in the May 10, 1997 edition of The Colorado Register.  The notice set a hearing for 9:00 a.m. on June 17, 1997 in a Commission hearing room in Denver, Colorado.  Written comments were filed in advance of the hearing by the Colorado Telecommunications Asso-ciation; the Colorado Library, Education, and Health Care Tele-communications Coalition (“LEHTC”); U S WEST Communications, Inc. (“U S WEST”); and jointly by AT&T Communications of the Moun-tain States, Inc.; MCI Telecommunications Corporation and its wholly owned subsidiary, MCImetro Access Transmission Services; ICG Telecom Group, Inc.; TCG Colorado; and WorldCom Inc. (“Joint Commenters”).

At the assigned place and time, an Administrative Law Judge (“ALJ”) of this Commission called the matter for 

3. hearing.  Oral comments were provided by LEHTC; U S WEST; the Joint Commenters; PTI Communications, Inc.; School District 11 in Colorado Springs, Colorado; School District 60 in Pueblo, Colo-rado; and the Staff of the Commission.  At the conclusion of the hearing, the ALJ found, based on the sworn comments offered, that due and timely execution of the functions of the Commission imperatively and unavoidably require that the recommended deci-sion of the ALJ be omitted and that the Commission make the ini-tial decision in this proceeding.  The Commission concurs in this finding as more fully set forth below.

B.
Findings and Conclusions

1.
Section 254(h) of the 1996 Act requires that all eligible libraries, elementary and secondary schools, and rural health care providers receive discounts on certain telecommunica-tions services.  To implement this provision, the Federal Commu-nications Commission (“FCC”) issued its Report and Order in CC Docket No. 96-45, In the Matter of Federal-State Joint Board on Universal Service, FCC 97-157, May 7, 1997 (“FCC Order”).  A significant portion of the FCC Order dealt with implementation of § 254(h) of the 1996 Act.

2.
In its order, the FCC determined not only to pro-vide federal funding on interstate services but to provide fed-eral funding on intrastate services as well.  The FCC stated:

We also agree with the joint board’s recommendation that we adopt rules providing federal funding for dis-counts for eligible schools and libraries on both interstate and intrastate services to the levels dis-cussed above and that we require states to establish intrastate discounts at least equal to the discounts on interstate services as a condition of federal universal service support for schools and libraries in that state.  While Section 254(h)(1)(b) permits the states to determine the level of discounts available to eli-gible schools and libraries with respect to intrastate services, the Act does nothing to prohibit the Commis-sion from offering to fund intrastate discounts or con-ditioning that funding on action the Commission finds to be necessary to achieve the goal that the Snowe-Rockefeller-Exon-Kerrey Amendment sought to accomplish under this section.

FCC Order, ¶ 550.

3.
In its decision and order, the FCC established a federal program of support for both interstate and intrastate services, with a federal administrator and specific procedures.  Thus Colorado libraries and schools will be eligible for federal funding of intrastate services if this Commission adopts the per-centage discount mechanism required by the FCC.  It is in the best interests of all the citizens of this state that the Commis-sion adopt the percentage discount mechanism for determining the discount level, which will apply to all commercially available telecommunications services.  The order that follows adopts 

precisely the FCC schools and libraries discount matrix which is set forth below:

	  SCHOOLS AND LIBRARIES DISCOUNT

              MATRIX
	DISCOUNT LEVEL

	         HOW DISADVANTAGED?
	  urban

discount

   (%)
	  rural

discount

   (%)

	    % of students

eligible for national

school lunch program
	  (estimated %

of US schools in

    category)
	
	

	         <1
	         3
	   20
	   25

	`

          1-19
	        31
	   40
	   50

	         20-34
	        19
	   50
	   60

	         35-49
	        15
	   60
	   70

	         50-74
	        16
	   80
	   80

	         75-100      
	        16
	   90
	   90




4.
The FCC also established a program of discounts for rural health care providers in accordance with § 254(h) of the 1996 Act.  The federal program, which will also make federal funds available for intrastate services, does not require the establishment of a state mechanism for its implementation.



5.
The FCC noted in both its discussions of the schools and library program and the rural health care provider program that states were free to establish additional or dif-ferent programs, which would be subject to state funding.  How-ever, the Commission will not establish in this proceeding separate state programs for either area with separate state fund-ing mechanisms.



6.
Some commenters, primarily LEHTC, have indicated that this Commission should adopt rules which generally mirror the federal program, but which add a few requirements which they suggest will improve the program yet be consistent with the FCC Order.  For example, LEHTC notes that the FCC rules do not require that any telecommunications or advanced services provider respond to a request for services.  LEHTC suggests that this Commission require that providers make a response, even if the response is that the services cannot be provided at the present time.  LEHTC suggests several other modifications to the FCC rules such as shortening the response time to a request for serv-ices; requiring that a state web site be maintained for schools and libraries to submit their requests for services; maintaining a supplemental discount program for hardship cases; and expanding the FCC’s definition of “resale”.
  See generally comments of LEHTC filed May 30, 1997.



7.
Most other commenters, including the Staff, sug-gest that this Commission take a minimal approach.  Specifically, these commenters seek to have the Commission adopt the discount matrix for schools and libraries in order to insure that intrastate services are eligible for federal funding.  These com-menters suggest that the Commission do little more for a variety of reasons.  Some commenters feel that any more than that would necessarily be inconsistent with the federal rules.  Other com-menters suggest that potential additions to the Commission’s rules could cause delay in the effective implementation of Com-mission rules overall and hence jeopardize the possibility of funding for Colorado schools, libraries, and rural health care providers.  Finally, Staff suggests that it may be prudent to allow the federal program as established by the FCC order to work for a year and evaluate where the trouble spots are, with a sub-sequent rulemaking as deemed appropriate in the future.



8.
The Commission is concerned that these rules become effective as soon as possible, and that nothing jeopardize the possibility of federal funding for eligible recipients in the State of Colorado.  The FCC has indicated that applications will be processed on a first come, first served basis, with appli-cations from schools and libraries to be accepted beginning September 1, 1997.  Applications from rural health care providers are to be accepted beginning July 1, 1997.  It is primarily to be able to meet the September 1, 1997 application date that we are entering an initial Commission decision in this proceeding.  We find and conclude that a minimal approach, which ensures that schools and libraries are eligible for federal funding of dis-counts on intrastate services but does not establish a separate state program, with one minor exception, is the path to be taken.  The one minor addition to the federal program that we incorporate into our rules is the LEHTC suggestion that providers must respond to a bona fide request for services from libraries and schools.  The providers commenting at hearing indicated that this is a reasonable requirement, as long as the request for services is given to them in writing.  With this one minor exception, the proposed rules take a minimal approach to ensure the eligibility of federal funding.



9.
Another assurance to us that the minimal path is the correct one is our belief that the existing regulatory framework in this state is sufficient to deal with most, if not all, of the problem areas suggested by LEHTC.  For example, con-cerning the need for dispute resolution mechanisms, this Commis-sion has several.  First, there is an informal process involving the Staff of the Commission in an advisory role when a dispute arises.  This is a typical function of the Staff that occurs on an ongoing basis.  Second, the Commission has a mediation program available to both informal disputants and formal litigants.  Finally, the Commission has a formal complaint process available to resolve more complex problems.



10.
As noted above, the rules adopted by this Order contain no provisions whatsoever for rural health care providers.  The discount methodology and the application process have been established by the FCC Order.  While we will monitor the progress of the implementation of the federal program, we will not at this time attempt to fine-tune the federal program at the state level.  Should a problem develop, we maintain our ability to promulgate rules in the future to address such situations.

II.
ORDER

A.
The Commission Orders That:


1.
The Commission hereby adopts the rule as set forth as Attachment A.

2.
This Order adopting the attached rules shall become effective 20 days following the Mailed Date of this Deci-sion in the absence of the filing of an application for rehear-ing, reargument, or reconsideration.  In the event an application for rehearing, reargument, or reconsideration to this Decision is timely filed, and in the absence of further order of this Commis-sion, this order of adoption shall become final upon a Commission ruling denying any such application.

3.
Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secre-tary of State for publication in the next issue of the Colorado Register along with the opinion of the Colorado Attorney General regarding the legality of the rules.

4.
The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion of the Colorado Attorney General.

5.
The 20-day time period provided in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration, begins on the day following the effec-tive date of this Order.

6.
This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING June 25, 1997.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________
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____________________

Bruce N. Smith

Director
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� A transcript of the June 17, 1997 public hearing was filed in this matter.


� Resale of discounted services is prohibited by the 1996 Act.


� In addition, this Commission is considering adopting an additional method of dispute resolution, which would be an expedited, simplified version of the formal complaint process.
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