Decision No. C97-640

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95A-547CP
IN THE MATTER OF THE PETITION OF ROCKY MOUNTAIN SHUTTLINES, INC., DBA ROCKY MOUNTAIN SUPERCOACH, LTD., 5454 CONESTOGA COURT, BOULDER, COLORADO 80301, FOR A DECLARATORY ORDER REGARDING RESTRICTIONS A AND B CONTAINED WITHIN CERTIFICATE NO. 53166.
Decision Granting Exceptions, In Part
Mailed Date:  June 26, 1997

Adopted Date:  June 25, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Decision No. R97-294 ("Recommended Decision"), issued by the Administrative Law Judge ("ALJ") on March 20, 1997.  Staff of the Commission ("Staff") has filed exceptions to the Recommended Decision pursuant to the provisions of § 40-6-109(1), C.R.S.   Intervenor Boulder Airporter, Inc. ("Airporter"), by separate pleading, supports Staff's exceptions in their entirety.   Petitioner Rocky Mountain Shuttlines ("Shuttlines") has filed its response.  Now being duly advised, we grant the exceptions, in part, and otherwise deny them.  Except as stated in this decision, and for the reasons discussed infra, we deny the Petition for Declaratory Order filed by Shuttlines.

B. Discussion

1. This proceeding was initiated by Shuttlines through the filing of its Petition for Declaratory Order.  In that petition, Shuttlines requested that the Commission clarify the restrictions contained in Certificate of Public Convenience and Necessity ("CPCN") PUC No. 53166.  That certificate was issued to Shuttlines, over the objection of Airporter, pursuant to Commission Decision No. C94-1184 (mailed date September 13, 1994).  In general, the certificate authorized Shuttlines to provide transportation of passengers, in call-and-demand limou-sine service, between points in the County of Boulder, Colorado and Denver International Airport ("DIA").

2. Airporter, as discussed in Decision No. C94-1184, at the time of issuance of Shuttlines' CPCN, possessed (and pres-ently still possesses) authority to provide passenger transporta-tion between Boulder and DIA.  According to Decision No. C94-1184, page 5, nearly all of Airporter's service was provided by schedule to various hotels, motels, and the University of Colorado campus.
  Airporter also maintained a staging area at DIA.  The Commission, in Decision No. C94-1184, expressed concern that Shuttlines, with its new call-and-demand authority, could improperly "invade and usurp" Airporter's scheduled service (e.g., by appearing at a scheduled pickup point shortly before the scheduled pickup time and offering its service to waiting customers).
  Therefore, the Commission, in granting Shuttlines call-and-demand authority, imposed two restrictions upon the certificate.  See Appendix A to Decision No. C94-1184.  Restric-tion A provides:

Service shall not be provided from a scheduled pickup point of Boulder Airporter within 20 minutes prior to the departure time in that carrier's published sched-ule.  Flag stops are not considered scheduled pickup points.

Restriction B states:


Service shall only be provided from Stapleton International Airport and Denver International Airport in response to a request for service.

In its present Petition for Declaratory Order, Shuttlines requests clarification of these two restrictions.

No hearing was conducted before the ALJ.  Instead, the parties stipulated that the issues in this proceeding are solely legal, and requested that the ALJ enter his decision based upon the statement of issues set forth in the April 2, 1996 Joint Motion for Processing under Modified Procedure and briefs filed by the parties.  The Recommended Decision is, in fact, based upon 

3. the Joint Motion and the parties' briefs.  The Joint Motion requests a determination regarding questions such as:

(1)
With respect to Restriction A, is Shuttlines permitted to appear at Airporter's pickup points within 20 minutes of a scheduled stop provided it does not engage in certain activities?  For example, could Shuttlines appear at the pickup point within the 20- minute window, so long as it does not board passengers?  Would it be permissible for Shuttlines to solicit wait-ing customers, provided no one is boarded within the 20-minute window?

(2)
With respect to Restriction A, what is the meaning of "pickup point"?  For example, is Shuttlines per-mitted to provide service at an address adjacent to or across the street from an Airporter scheduled pickup point?

(3)
Under what, if any, circumstances may Shuttlines provide service from an Airporter pickup point within the 20-minute period?  For example, if a passenger spe-cifically requests service from Shuttlines from that point outside the 20-minute period, but Shuttlines is delayed by events beyond its control, may the service be provided even if the Shuttlines vehicle arrives within the 20-minute window?  If a specific passenger has no intention of using Airporter's service, may Shuttlines provide service within the 20-minute period?

(4)
With respect to Restriction B, what is the meaning of "in response to a request for service"?  For exam-ple, is Shuttlines permitted to provide service in response to an unsolicited request from a passenger made to a Shuttlines driver at DIA?  May a Shuttlines' driver announce, at DIA, that his vehicle is ready to depart for Boulder, and provide service to anyone seek-ing to board the vehicle?

(5)
With respect to Restriction B, is Shuttlines pro-hibited from soliciting passengers at DIA?  Is Shuttlines permitted to advertise its services at DIA?  What type of "solicitation" or "advertising" activities are permitted or prohibited?

Generally, the Recommended Decision interprets the two restrictions narrowly, consistent with the positions of Shuttlines in this case.  First, the Recommended Decision appears to hold that the 20-minute prohibition in Restriction A merely precludes Shuttlines from boarding passengers and "moving" them during this period of time.  All other activities, including appearing at the Airporter scheduled pickup point within the 20-minute window, offering service to persons waiting for transpor-tation by Airporter, etc., are apparently permitted to Shutt-lines.  Second, the Recommended Decision suggests that the term "scheduled pickup point" in Restriction A refers to the "desig-nated pick-up point of Boulder Airporter, and that point alone. . . ."  See Recommended Decision, page 5.  Under this inter-pretation of the Restriction, Shuttlines could appear across the street or directly adjacent to Airporter's scheduled stop any-time, including within the 20-minute window, and, apparently, engage in any activity including the boarding of persons who were awaiting service from Airporter.  Finally, with respect to Restriction B, the Recommended Decision apparently concludes that any solicitation or advertising by Shuttlines at DIA is permis-sible under its certificates.

The ALJ adopted these interpretations based upon this reasoning:  Restrictions A and B themselves contain no plain language setting forth the positions advocated by Staff and Air-porter.  Therefore, adoption of Staff's and Airporter's interpre-tations of the Restrictions would constitute an amendment or modification of Shuttlines' certificate.  Since the Commission is legally precluded from altering Shuttlines certificate except in compliance with the provisions of § 40-10-112, C.R.S. (the Com-mission may revoke or alter a CPCN upon notice to a certificate holder and an opportunity for hearing), Staff's and Airporter's explanations of the Restrictions must be rejected.

Staff, in its exceptions, disputes the ALJ's recommendations, and we agree with the gist of those exceptions.
  In particular, we agree that the ALJ's explication of Restric-tions A and B is directly inconsistent with the authority granted to Shuttlines as explained in Decision No. C94-1184.  To address the ALJ's basic rationale for his recommendations (i.e., the plain language of the certificate does not support Staff's and Airporter's positions), we observe that nothing in the plain language of the certificate justifies the Recommended Decision's or Shuttlines' conclusions.  It is apparent, even from the Recom-mended Decision itself, that some of the terms in Restrictions A and B require interpretation in their application.  Indeed, Shuttlines commenced this proceeding by filing its Petition for Declaratory Order requesting an interpretation of the restric-tions.

We observe that the Recommended Decision itself consists of various interpretations of the restrictions in Shutt-lines' certificate.  For example, the Recommended Decision sets forth an interpretation of the term "service", "scheduled pick-up point", and "response to a request for service" (all as used in Restrictions A and B).  The interpretations of these terms are not set forth in "plain" language in Shuttlines' certificate.  It is, therefore, insufficient to base a ruling in this case upon the mere observation that Restrictions A and B contain no express language setting forth Staff's and Airporter's positions here. 

Inasmuch as interpretation of the language in Restrictions A and B is necessary, it is appropriate to look to Decision No. C94-1184, the decision in which Shuttlines' author-ity was issued, to determine the intent of Restrictions A and B.  We emphasize that, in the instant decision, we are simply inter-preting provisions in Shuttlines' existing certificate; our con-clusions do not constitute an amendment or alteration of Shutt-lines' authority.

Notably, Shuttlines' application for a CPCN was approved based upon the Commission's finding of public need for call-and-demand, instead of scheduled, service.  See Decision No. C94-1184, pages 3-4.  Shuttlines' CPCN is, in fact, authority for call-and-demand transportation.  In response to Airporter's allegations that Shuttlines, under its temporary authority, was transporting customers from Airporter's scheduled pickup points, the Commission ruled that, ". . . we will modify the certificate to restrict Shuttlines from providing service to the hotels and other business establishments at times that will usurp Air-porter's scheduled service."  See Decision No. C94-1184, page 5.

The Commission, in Decision No. C94-1184 (page 5), further discussed its concern that Shuttlines, with its new call-and-demand authority, could improperly "invade and usurp" Air-porter's scheduled service (e.g., by appearing at a scheduled pickup point shortly before the scheduled pickup time and offer-ing its service to waiting customers).  The Commission, in response to this concern, specifically stated:

To prevent this usurpation from occurring, Shuttlines' certificate will be restricted to prohibit Shuttlines from picking up customers within 20 minutes prior to a scheduled stop by Airporter . . . Moreover, Shuttlines cannot pick-up a passenger at any scheduled stop of Airporter within the City of Boulder without first hav-ing received a specific request by a specific passenger for service.  A similar restriction shall apply to call-and-demand service provided by Shuttlines at the airport.

Decision No. C94-1184, page 6.  In short, when the Commission granted Shuttlines the authority set forth in CPCN PUC No. 53166, we plainly intended to negate its ability to "invade and usurp" Airporter's scheduled service.  Restrictions A and B were inserted into Shuttlines' certificate to implement that intent.

We conclude that the Recommended Decision's inter-pretation of the certificate contravenes the Commission's purpose in restricting Shuttlines' authority.  Those recommendations, as summarized above,  would easily enable Shuttlines to usurp Air-porter's scheduled operations.  For example, Shuttlines could appear at Airporter's scheduled stop even within the proscribed 20 minutes and solicit waiting passengers.  Provided no one is boarded within the 20-minute period, no violation of Restriction A would occur.  Alternatively, according to the Recommended Deci-sion, Shuttlines could appear across the street from Airporter's scheduled stop, even within the 20-minute window, and engage in any activity, including solicitation and boarding of passengers.  Such actions are clearly contrary to the intent of Restrictions A and B.  

The Recommended Decision correctly holds that Shuttlines' CPCN may not be altered in this declaratory proceed-ing.  However, in light of the Commission's intent in issuing Shuttlines' certificate, we conclude that it is the Recommended Decision's interpretations which would, in effect, modify the authority granted to Shuttlines in Decision No. C94-1184.

Therefore, we specifically determine here:  

(1)
To the extent the Recommended Decision may be interpreted as authorizing Shuttlines to appear at Air-porter's scheduled stops within the prohibited 20-minute period, provided it does not board or "move" passengers, we disagree.  We, therefore, reverse the ALJ's conclusion.

(2)
To the extent the Recommended Decision may be interpreted as authorizing Shuttlines to appear at locations adjacent to or across the street from an Air-porter scheduled stop within the prohibited 20-minute period, we disagree.  We, therefore, reverse the ALJ's conclusion.

(3)
To the extent the Recommended Decision may be interpreted as authorizing Shuttlines to engage in any type of solicitation or advertisement at DIA, without limitation, we disagree.  We, therefore, reverse the ALJ's conclusion.

Insofar as Staff takes issues with the above referenced points, the exceptions are granted.

We do not purport, in this decision, to specify all activities which Shuttlines may engage in without violating the restrictions, nor do we purport to list all activities which would represent a violation of its authority.  It is obvious that certain potential disputes regarding the restrictions must be decided in light of extrinsic facts which are not yet deter-minable.  For example, we cannot determine, except in a specific factual context, what specific solicitations by Shuttlines at DIA would be violative of Restriction B; all those activities which would constitute the provision of service at an Airporter sched-uled pickup point; etc.  To the extent Shuttlines is requesting, in this declaratory order proceeding, an advisory opinion enumer-ating all activities which it will be permitted to engage in, the request is inappropriate.  McDonald's Corp. v. Rocky Mountain McDonald's, Inc., 590 P.2d 519 (Colo. App. 1979) (provisions regarding declaratory orders are inapplicable where a dispute requires interpretation in light of extrinsic facts).

We conclude that Restrictions A and B in Shutt-lines' authority, especially in light of the explanation con-tained in Decision No. C94-1184,  are readily understandable for purposes of enabling Shuttlines to avoid illegal conduct.  As stated here and in Decision No. C94-1184, the restrictions are intended to preclude infringement upon Airporter's scheduled operations.  Shuttlines is forewarned (as it was in Decision No. C94-1184) that testing the limits of those restrictions may result in revocation of its authority.

Staff, in its exceptions, also suggests that due to clerical error, the actual wording in Restrictions A and B does not fully comport with the Commission's explicit directives in Decision No. C94-1184.  In particular, Staff points out that Decision No. C94-1184 (page 6) expressly stated:

(S)huttlines cannot pick-up a passenger at any sched-uled stop of Airporter within the City of Boulder with-out first having received a specific request by a spe-cific passenger for service.  A similar restriction shall apply to call-and-demand service provided by Shuttlines at the airport.

(Emphasis in original.)  Despite this clear directive in the decision granting Shuttlines' authority, Staff points out that Restriction B refers only to service from the airport.  According to the exceptions, the Staff member who drafted the actual word-ing of the restrictions, when implementing Decision No. C94-1184, committed an administrative error.  Staff finally suggests, in reliance on American Trucking Assoc. v. Frisco Transportation Co., 79 S.Ct. 170 (1958), that any interpretation of Shuttlines' CPCN should be based upon the discussion in Decision No. C94-1184 and not the actual wording of Restrictions A and B themselves (to the extent there is an inconsistency).

The above discussion addresses our interpretation of the restrictions as presently set forth in Shuttlines' CPCN.  If Staff is suggesting that we actually modify the wording of Restrictions A and B in this proceeding, we deny the request.  Although Staff appears to be correct that the restrictions them-selves do not fully and accurately reflect the Commission's intent in approving Shuttlines' authority, we note that Staff is mistaken in its assertion that a Staff member drafted the lan-guage of the restrictions.  To the contrary, the actual language of Restrictions A and B was approved by the Commission itself in Decision No. C94-1184.  Specifically, Restrictions A and B appear on Appendix A to the decision, and that Appendix was explicitly approved by the Commission in ordering paragraph 1.  Hence, to the extent error was committed in formulating the actual language of the restrictions, that error was one by the Commission, not Staff.
  For this reason, we will not modify the language of the restrictions in this case.

However, since Staff appears to be correct that an administrative error was made in drafting the actual language for the restriction by separate order issued under the provisions of § 40-6-112(1), C.R.S. (Commission may alter or amend any deci-sion), we will reopen Docket No. 92A-621CP to consider whether Decision No. C94-1184 (i.e., Appendix A to the decision) should be modified.

II. ORDER

The Commission Orders That:

The exceptions to Recommended Decision No. R97-294 filed by Staff of the Commission are granted consistent with the above discussion, and are otherwise denied.

The Petition for Declaratory Order filed by Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach is granted consistent with the above discussion, and is otherwise denied.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING June 25, 1997.
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    �  Nothing in the present record indicates that Airporter's operations have changed in any way from those discussed in Decision No. C94-1184.


    �  It is notable that, as discussed in Decision No. C94-1184, there was evidence that Shuttlines was engaging in this very type of conduct at the time its authority was granted.


    �  As explained herein, we do not agree with Staff's positions in their entirety.


    �  We address, infra, Staff's contention that the restrictions them-selves do not accurately reflect the full intent of Decision No. C94-1184. 


    �  We conclude that activities, such as those specified items 1 and 2, supra, would likely constitute a violation of Restriction A.  Additionally, solicitation of passengers at DIA (e.g., by announcing that the Shuttlines' vehi-cle is about to depart to Boulder with the intent of seeking business) is also likely to constitute a violation of Restriction B.


    �  Our decisions on reconsideration of Decision No. C94-1184 indicate that none of the parties objected to the language in Appendix A.


    �  Amendment of Shuttlines' certificate to correct an administrative or ministerial error does not constitute substantive modification of the authority which must be undertaken in accordance with the provisions of § 40-10-112, C.R.S.  American Trucking Assoc, supra.  Accord: Howard Sober, Inc. v. Interstate Com-merce Commission, 628 F.2d 36 (D.C. Cir. 1980).
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