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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Decision No. R97-400 ("Recommended Decision") issued by the Administrative Law Judge ("ALJ") on April 15, 1997.  The Complainant in this matter is Evolving Systems, Inc. ("ESI"); the Respondent is U S WEST Communications, Inc. ("USWC").  In its complaint, ESI requested that the Commis-sion order USWC to refund certain amounts paid for telephone service by ESI.  The refund requested by ESI amounts to $101,598.  After hearing, the ALJ recommended that USWC refund an amount of $11,622 plus interest at the customer deposit rate.  Pursuant to the provisions of § 40-6-109(2), C.R.S., ESI has filed exceptions to the Recommended Decision, and USWC has submitted its response.
  Now being duly advised in the premises, we deny the exceptions.

B. Discussion

1. The circumstances underlying the complaint in this case are set forth in detail in the Recommended Decision; ESI does not dispute any factual finding by the ALJ.
  Briefly, ESI ordered from USWC, all 10,000 lines associated with the 802 prefix.  The monthly charge for those lines is $9,584, which has been billed to ESI since April 12, 1996.  However, ESI, for various periods of time, was unable to receive certain incoming calls including:  long distance calls placed over the networks of interexchange providers such as AT&T Communications; calls routed over the networks of cellular providers; and calls originating from payphones and PBXs.  In addition, ESI, for some period of time, was unable to receive collect calls due to toll blocking placed upon the 802 lines by USWC.  ESI had not requested the toll block.
  Based upon the inability to receive these calls, ESI claims that it is entitled to a refund of all charges paid for local service.

2. The ALJ essentially concluded that USWC should refund approximately one month's charges due to its failure to reprogram the Golden, Colorado switch to recognize the 802 prefix.  Additionally, the ALJ recommended a refund of $760 for the place-ment of an authorized toll block on ESI's lines.  This amount is based upon one-half of UWSC's tariffed charge for the toll blocking feature, even though ESI was not actually charged for toll block-ing.

3. With respect to ESI's inability to receive toll (other than collect calls), cellular, PBX, and payphone calls, the ALJ concluded that USWC is not responsible for the failure of other providers to reprogram their equipment to process calls to the 802 prefix.  In particular, the ALJ concluded that USWC had followed accepted and prudent procedure in notifying other pro-viders of the activation of the 802 prefix.  This procedure involves notification to Bellcore of a new prefix, and relying upon Bellcore to give further notice.  Hence, the ALJ recommended, USWC has no refund obligation associated with these calls.

4. ESI excepts to the ALJ's recommendations.  The gist of ESI's arguments is that USWC had an obligation to ensure that other providers reprogrammed their equipment to recognize the 802 prefix.
  Notably, ESI has not provided the Commission with a transcript of the proceedings before the ALJ.  Section 40-6-113(1), C.R.S., requires that any party seeking to modify a recommended decision upon exceptions must pay the costs of the transcript of the proceedings before the ALJ.  However, § 40-6-113(4), C.R.S., provides:


It is not necessary for a party to cause a trans-cript to be filed as provided in this section in any case where the party does not seek to amend, modify, annul, or reverse basic findings of fact which shall be set forth in the recommended decision of a commissioner or administrative law judge or in the decision of the commission.  If such transcript is not filed pursuant to the provisions of this section for consideration with the party's first pleading, it shall be conclusively presumed that the basic findings of fact, as distin-guished from the conclusions and reasons therefor and the order or requirements thereon, are complete and accurate.
(Emphasis added.)

5. Since ESI did not provide the Commission with a transcript of the hearings before the ALJ, we must presume that the Recommended Decision's findings of fact are complete and accurate.  Given this requirement, we deny the exceptions.  The record before us (e.g., the factual findings set forth in the Recommended Decision) does not support ESI's contention that USWC had a legal obligation to ensure that other providers took necessary actions to complete calls to the 802 prefix.  The ALJ found that USWC notified Bellcore of the activation of a new prefix.  According to the ALJ, this practice is the standard and prudent procedure.  Nothing in the record supports the claim that USWC was required to do more.

6. With respect to the unauthorized toll block, ESI essentially contends that its inability to receive collect calls constitutes a failure of local service in its entirety.  The record likewise fails to support this allegation.  Since we are unable to find that the inability to receive collect calls amounted to a denial of local service, we conclude that the ALJ's estimate of an appropriate refund for the inadvertent placement of a toll block on ESI's lines is reasonable.

C. USWC's Response to Exceptions

1. We note that the Response to the Exceptions by USWC was untimely filed.  On our own motion and since we find that ESI will not be prejudiced by a one-day extension of time, we will extend the time for filing a response by one business day.  In light of that ruling, the Response to the Exceptions will be accepted.

II. ORDER

A. The Commission Orders That:

1. The time for filing a response to the exceptions herein is extended by one business day to May 19, 1997.

2. The exceptions to Decision No. R97-400 filed by Evolving Systems, Inc., are denied.

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING June 4, 1997.
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    �  As discussed in this order, USWC's response were untimely filed.  On its own motion, the Commission will extend the time for filing the response.


    �  As noted infra, since ESI did not request a transcript of the hearings before the ALJ, it cannot challenge the basic findings of fact in the Recommended Decision.


    �  For approximately one month, some calls originating in the Denver metro area were unable to be completed to ESI due to USWC's failure to reprogram the Golden, Colorado central office to recognize the 802 prefix.  The ALJ ordered a refund of all charges associated with this failure on USWC's part.  Neither USWC nor ESI object to this specific recommendation by the ALJ.


    �  In essence, the ALJ used the toll blocking charge as a proxy for calculating a refund amount for the inadvertent placement of a block on ESI's lines.


    �  The exceptions suggest that even USWC's own payphones were unable to process calls to the 802 prefix.  However, the Recommended Decision contains no findings in support of this allegation.  For the reasons stated in this order, the Commission cannot accept this contention in the absence of a transcript
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