Decision No. C97-554

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96M-552CP
In the Matter of the Application of parker suburban limousine, inc., for a hearing regarding the qualification of one or more vehicles as a luxury limousine.

Order Denying Application For
Rehearing, Reargument, Or Reconsideration
 And  Motions For Stay
Mailed Date:   May 29, 1997

Adopted Date:  May 28, 1997

I. BY THE COMMISSION

A. Statement



This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration ("RRR") filed by Intervenor Alpine Express, Inc.; Alpine Taxi/Limo, Inc.; Home James Transportation Services, Ltd.; and Hy Mountain Transportation, Inc., d/b/a High Mountain Taxi ("Alpine et al.") on April 30, 1997.  The application for RRR requests that we reverse the determinations made in Decision No. C97-364 (issued on April 8, 1997). In addition, Alpine et al., and Intervenor the Greater Colorado Springs Transportation Company ("GCSTC") filed Motions for Stay of Decision No. C97-364 on April 11, 1997.  Now being duly advised in the premises, we deny the application for RRR and the Motions for Stay.

B. Discussion

1. In Decision No. C97-364, we granted the request of Parker Suburban Limousine ("PSL") for qualification of its Dodge Caravan minivan as a luxury limousine pursuant to the provisions of § 40-16-101(3), C.R.S.
  The application for RRR and the Motions for Stay raise identical arguments concerning our determination to qualify PSL's vehicle as a luxury limousine.  Intervenors, particularly Alpine et al., contend that the Commission committed error in issuing Decision No. C97-364 since: (1) The decision constitutes improper rulemaking in an adjudicatory case in violation of the principles of Homebuilders Association v. Public Utilities Comm., 720 P.2d 552 (Colo. 1986); (2) Intervenors were denied procedural due process in this case; and (3) In qualifying a minivan as a luxury limousine, we improperly disregarded previous statements by the Commission that vans may not be certified as luxury limousines.  For the reasons stated here and in Decision No. C97-364, we reject these arguments.

2. The first contention, that the findings made in Decision No. C97-364 amount to rulemaking, is incorrect inasmuch as the determination regarding the acceptability of PSL's Dodge Caravan as a luxury limousine is plainly intended to apply to the specific vehicle at issue in this case.  Nothing in Decision No. C97-364 implies otherwise.  That Commission Staff may take guidance from the decision in future cases involving qualification of minivans as luxury limousines--apparently this is the premise of Alpine et. al.'s argument--does not make the decision a rule, any more than a court decision constitutes a rule under the principle of stare decisis.  Decision No. C97-364 simply sets forth our determination regarding the qualification of PSL's vehicle as a luxury limousine under our existing rules.

3. In fact, it is Alpine et. al.'s position which would result in improper rulemaking in this proceeding.  Alpine et al., in effect, object to the Commission's refusal to interpret the Luxury Limousine Rules, 4 CCR 723-33, Rule 2.2, as automatically precluding qualification of vans as luxury limousines.  That is, Alpine et al., would have us create in this proceeding a binding, future criterion that all vans and minivans, regardless of their specific features, may not be qualified as luxury limousines.
  In addressing Staff's exceptions in Decision No. C97-364, we noted that the Luxury Limousine Rules themselves do not prohibit the qualification of vans or minivans as luxury limousines.  Based upon language contained in the decision adopting the rules, but not in the rules themselves, Alpine et al. here advocates that we read new words into the rules for purposes of addressing all future requests for qualification as a luxury limousine.  In short, Decision No. C97-364 does not amount to adoption of a rule.  To the contrary, it is Alpine, et al.'s position which would result in improper rulemaking.

4. Alpine et al. next contend that they and other intervenors were denied procedural due process.  This argument is based upon the fact that the Commission did not give notice of PSL's application to them and other carriers possessing certificates of public convenience and necessity ("CPCN") for passenger transportation under Article 10, Title 40.
  We also reject this contention.

5. Section 40-6-108(2), C.R.S. requires that, "Notice of all applications....shall be given to all persons, firms, or corporations who, in the opinion of the commission, are interested in, or who would be affected by, the granting or denial of any such application...."  Besides generally alleging that Article 10 carriers will be affected by qualification of PSL's vehicle as a luxury limousine, Alpine et. al. did not provide any explanation or authority for their contention that notice to them of PSL's application is a legal requirement.  Alpine et al.'s argument is apparently premised upon its assertion that, as Article 10 carriers holding CPCNs, they are entitled to protection against competition from luxury limousine carriers under the doctrine of regulated monopoly.
  We note that applications for qualification of vehicles as luxury limousines are not governed by the doctrine of regulated monopoly, nor even the doctrine of regulated competition.  Rather, as a "motor vehicle exempt from regulation as a public utility" (§ 40-16-101(4), C.R.S.)), luxury limousines are exempt from regulation such as CPCN regulation.
  See § 40-16-102(2), C.R.S.  Consequently, applicants for qualification as luxury limousines are not subject to any inquiry regarding public need, and such applicants need not prove inadequacy of service by existing Article 10 carriers.  Since Alpine et. al. are not, as they contend, legally entitled to protection against competition from luxury limousine carriers, notice to them of PSL's application was not a legal requirement.
  We therefore reject Intervenors' due process argument.

Alpine et. al. finally argues that, in Decision No. C97-364, we improperly disregarded previous statements by the Commission that vans may not be certified as luxury limousines.  This contention was specifically addressed in the decision.  In fact, the statements which Alpine et. al. draws to our attention were specifically acknowledged in Decision No. C97-364.  As noted in the decision, the rules themselves (as opposed to Commission decision adopting the rules) do not preclude qualification of vans or minivans as luxury limousines.  To the extent the rules are inconsistent with any explanatory statements regarding the rules, the rules themselves must control.  A contrary holding would result in improper rulemaking, as explained above.

On May 9, 1997, PSL filed its Motion to Strike the application for RRR.  However, the motion was subsequently withdrawn.

II. ORDER

A. The Commission Orders That:

The application for rehearing, reargument, or reconsideration filed by Alpine Express, Inc.; Alpine Taxi/Limo, Inc.; Home James Transportation Services, Ltd.; and Hy Mountain Transportation, Inc., d/b/a High Mountain Taxi on April 30, 1997 is denied.

The Emergency Motion for Stay of Decision No. C97-364 filed by Alpine Express, Inc.; Alpine Taxi/Limo, Inc.; Home James Transportation Services, Ltd.; and Hy Mountain Transportation, Inc., d/b/a High Mountain Taxi on April 11, 1997 is denied.

The Emergency Motion for Stay of Decision No. C97-364 filed by Greater Colorado Springs Transportation Company on April 11, 1997 is denied.

This Order is effective upon its Mailed Date.
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�  In Decision No. R97-69, an Administrative Law Judge for the Commission recommended that PSL's request for qualification of the Dodge Caravan as a luxury limousine be approved.  Commission Staff filed exceptions to the ALJ's recommendation.  In Decision No. C97-364, we denied Staff's exceptions and affirmed the ALJ's recommendation.


�  For example, Alpine et. al.'s Motion for Stay (page 4) contends that the Commission should impose a moratorium on the future certification of all vans as luxury limousines.  It's Motion for Stay and the application for RRR specifically suggest that the Commission rely on language extraneous to the Luxury Limousine Rules, 4 CCR 723-33, to declare that all vans are automatically precluded from qualification as luxury limousines.


�  To the extent the Intervenors object to the lack of opportunity to orally comment on the application at the reopened hearing, the objection is not well taken.  At that hearing, the Commission did not intend to restrict such comment.  In fact, the application for RRR, footnote 3, points out that the Commission, in Decision No. C97-247, had indicated that parties would be permitted to submit comment at the reopened hearing.  The transcript of the hearing indicates that Intervenors failed to request an opportunity to address the Commission.  Consequently, Intervenors' silence at the hearing cannot be equated to a failure by the Commission to provide an opportunity for comment.  In any event, the Intervenors have been provided additional opportunity to comment on the application through the availability of applications for RRR.


�  Under the doctrine of "regulated monopoly," an applicant for a new CPCN would be required to prove that the service of existing carriers is substantially inadequate.


�  Since luxury limousine carriers are exempt from regulation, except as provided in Article 16, Title 40, Alpine et. al.'s arguments that the Commission should seek to protect them against competition from these carriers is beside the point.  The Legislature, in Article 16, has expressly restricted the Commission's ability to protect regulated carriers from potential competition from luxury limousines.  For purposes of the present case, we conclude that where a luxury limousine applicant meets all requirements for qualification, the Commission may not deny registration in order to protect Article 10 carriers.


�  Notably, Intervenors in this case were granted permissive (i.e. not as a matter of right) intervention.  March 19, 1997 Transcript, page 13.
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