Decision No. C97-500

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95A-543CP

the application of presidential limousine, inc., 1195 south bannock street, denver, co 80223, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

decision denying exceptions
with clarifications

Mailed Date:  May 20, 1997

Adopted Date:  May 14, 1997

I. by the commission

A. Statement

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of exceptions to Decision No. R97-272.  In accordance with the provisions of § 40-6-109(2), C.R.S., timely exceptions were filed by Denver Shuttle, LLC, doing business as Super Shuttle Airport Shuttle ("Denver Shuttle"), an intervenor in this docket.  Applicant, Presidential Limousine, Inc. ("Presidential"), filed a response.

2. This matter concerns the application of Presiden-tial to operate as a common carrier for the transportation of passengers and their baggage, in charter service, between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.  Presidential, which already holds a luxury limousine registra-tion, is seeking authority to provide transportation in 15 pas-senger vans.  These vans contain many luxury features but do not meet the requirements of Rule 2.2.1 of the Commission’s Rules and Regulations Governing Motor Vehicle Carriers Exempt From Regula-tion as Public Utilities, 4 Code of Colorado Regulations ("CCR") 723-33, regarding doors.  Presidential is also seeking a waiver of the external identification of vehicles requirements set forth in Rule 8 of the Commission's Rules, Regulations, and Civil Pen-alties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31 ("Common Carrier Rules").

3. In Decision No. R97-272, an Administrative Law Judge ("ALJ") for the Commission recommended granting the requested authority upon finding that Presidential had demon-strated that the public convenience and necessity required such service and that the service of the existing carriers was sub-stantially inadequate.  As a result, the ALJ concluded that the governing regulated monopoly standard set forth in Rocky Mountain Airways, Inc. v. Public Utilities Comm'n, 180 Colo. 170, 175-76, 509 P.2d 804, 807 (1973), had been met.

4. Denver Shuttle contends:  (1) that Decision No. R97-272 applies too broad an interpretation of the standard for public convenience and necessity; (2) that the legal findings are not justified by the factual findings contained therein; and (3) that Presidential failed to demonstrate a public need for the proposed service.  The first and third issues are interrelated and will be discussed together.

5. Now being duly advised in the premises, the Com-mission will deny, with clarification, the exceptions. 

B. Discussion

1. Under the doctrine of regulated monopoly, a new carrier desiring to provide service must show that the public convenience and necessity require such service.  Section 40-10-105(1), C.R.S.  In addition, if the new carrier desires to serve an area served by existing carriers, it must show that the present service is substantially inadequate.  Yellow Cab Coopera-tive Ass'n v. Public Utilities Comm'n, 869 P.2d 545, 548 (Colo. 1994); Ephraim Freightways, Inc. v. Public Utilities Comm'n, 380 P.2d 228, 231 (Colo. 1963); see also Colorado Transp. Co. v. Public Utilities Comm'n, 405 P.2d 682 (Colo. 1965).  Public need is the need of the public as a whole.  Morey v. Public Utilities Comm'n, 629 P.2d 1061 (Colo. 1981).

2. Denver Shuttle contends that this standard has not been met in the instant matter.  However, we find that the basic facts in this matter support the recommendation of the ALJ to grant the requested authority.  These basic findings of fact of the ALJ are presumed to be complete and accurate since no transcript has been filed in this matter.  Section 40-6-113(5), C.R.S.

3. Specifically, the ALJ found that Dav-El Service, Inc. ("Dav-El"), a national ground transportation broker, had clients in need of ground transportation provided in a luxury van capable of comfortably carrying more than four people.  It was also found that the vehicle's exterior needs to be as plain as possible in order to preserve anonymity and enhance security.  Third, the ALJ found that the required luxury features included such items as telephones, televisions, video cassette recorders/players, with built in beverage service as a desired option.  Without these amenities, passengers would be unable to use the vehicle as a private office or conference room according to Dav-El's witness.   Finally, the evidence reflected that Dav-El was declining approximately 60 van trips per month in Colorado and could not obtain the desired vehicles and services from existing carriers, including Denver Shuttle.

4. The above factual findings support the conclusion that existing service is substantially inadequate and that Presi-dential has met the Colorado standard for obtaining a certificate of public convenience and necessity.  The allegation of bias raised by Denver Shuttle does not persuade us that the ALJ's finding were clearly erroneous.  Therefore, we will adopt them as our own and deny the exceptions as to the first and third issues raised by Denver Shuttle.  See In the Interest of A.G.-G., 899 P.2d 319, 323 (Colo. App. 1995) ("The credibility of witnesses, the sufficiency, probative effect and weight of the evidence, and the inferences and conclusions to be drawn therefrom are all within the province of the trial court, whose conclusions will not be disturbed on review unless so clearly erroneous as to find no support in the record.").  Moreover, the fact that only one witness testified to the public need does not preclude the Com-mission from granting the authority requested.  Kuboske v. Public Utilities Comm'n, 187 Colo. 38, 528 P.2d 248 (1974).

5. The second argument raised by Denver Shuttle chal-lenges the factual findings made by the AlJ.  As stated above, the findings of fact made by the ALJ are presumed to be complete and accurate.  Section 40-6-113(4), C.R.S.  In light of the ALJ's findings with respect to the inability of the intervenors to adequately serve the public in vehicles described by Dav-El's representative, the Commission finds no error as to this aspect of Decision No. R97-272.  However, the Commission notes that Decision No. R97-272 failed to grant a waiver of Rule 8 of the Common Carrier Rules.  We will waive these signage requirements.

6. Additionally, in light of the import associated with the amenities required to be offered with the proposed serv-ice, the Commission finds it necessary to rework the language contained in Restriction D of the authority as set forth in Deci-sion No. R97-272.  That language is set forth below in the recitation of the authority granted herein.

II. ORDER:

A. The Commission Orders That:

1. The exceptions filed by Denver Shuttle, LLC, doing business as Super Shuttle Airport Shuttle, are denied.

2. Presidential Limousine, Inc., is hereby granted a waiver of the external identification of vehicles requirements set forth in Rule 8 of the Commission's Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 Code of Colorado Regulations 723-31, when providing the service granted below.

3. Presidential Limousine, Inc., is hereby granted a certificate of public convenience and necessity as follows:

Transportation of

passengers and their baggage, in charter service,

between all points in the area comprised of the coun-ties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

RESTRICTIONS:  This authority is restricted against transportation service:


A.
Between Denver International Airport in Denver Colorado, on the one hand, and, on the other hand;



(a)
All points in Elizabeth, State of Colo-rado;



(b)
Points in Douglas County, Colorado, except points west of I-25 and north of a line drawn east and west from the Intersection of U.S. Highway 85 and Titan Road from I-25 on the east, to the Jefferson County line on the west;



(c)
The Holiday Inn at Wadsworth and Hampden Avenue (U.S. Highway 285);



(d)
The Hampden Inn at Wadsworth and Hampden;



(e)
Southwest Plaza;



(f)
The Village Inn at Broadway and C-470; and



(g)
The Riverfront Center, located at 2852 West Bowles Avenue in Littleton, Colorado.


B.
Between points in Denver, Arapahoe and Jefferson Counties, and points in Adams County within 17 miles of the intersection of Colfax Avenue and Broadway which are north of Colfax Avenue and west of a line drawn one mile east of Chambers Road (as extended), State of Colorado, on the one hand, and, on the other hand, all points within a five mile radius of Central City and Blackhawk, Colorado, on the other hand.


C.
To and/or from, points located in El Paso, Grand, Gunnison, Pueblo, Routt, and Teller Counties, State of Colorado; and all points within a five-mile radius of the intersection of 6th and Harrison Streets in Leadville, Colorado.


D.
Restricted to the use of vehicles equipped with:



(1)
A telephone which is in working order and capable of making and receiving calls.  The tele-phone must be accessible to the customers and in a mount or holder which is securely attached to the vehicle.



(2)
A television and video cassette recorder which are positioned inside  a console or cabinet which is securely attached to the body of the vehicle.  The television screen shall be at least three (3) measured diagonally when positioned inside an overhead console and at least five (5) inches otherwise. 


(3)
Beverages and beverage service amenities including with ice and glasses.  The beverages and bev-erage service shall be positioned inside the passenger compartment and securely attached to the body of the vehicle.

4. Applicant shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING May 14, 1997.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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________________________________
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