Decision No. C97-485

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96R-096EG

in the matter of proposed rules regarding cost allocations for the non-regulated activities of electric and gas services.

decision on rehearing, reargument, or reconsideration

Mailed Date:   May 9, 1997

Adopted Date:  May 7, 1997

I. by the commission

A. Statement



By Decision No. C97-306, effective March 25, 1997, the Commission issued an initial decision adopting rules concerning cost allocations for the non-regulated activities of electric and gas services.  On April 14, 1997, K N Energy, Inc., K N Marketing, Inc., K N Services, Inc., K N Gas Gathering, Inc., K N Field Services, Inc., K N Gas Supply Services, Inc., and K N Interstate Gas Transmission Company (collectively “K N”) filed an application for rehearing, reargument, or reconsideration (“RRR”).  Within the application, K N seeks reconsideration of Rules 5.1.2, 5.2.2, 5.2.3, and seeks to include a definition for fully distributed costs (“FDC”).

B. Discussion

1. We will deny K N’s application for RRR.  For the most part, K N raised these same arguments in its Supplemental Comments of November 5, 1996 and its Response Comments of November 27, 1996 which the Commission considered in reaching its initial decision.  

2. Specifically, K N proposes in relation to Rule 5.1.2 that transfers from the utility to a non-regulated affiliate be priced for cost allocation purposes at FDC of the utility.  K N contends, that when transfers are priced at FDC, ratepayers are protected and ratepayer funds will not subsidize unregulated activities.  We disagree.  As discussed in Decision No.  C97-306, the use of the “higher of” standard best comports with our duty to balance and protect the public interest.  K N also questions whether the profits from the sales to affiliates would be treated above- or below-the-line.  We believe these profits should be recorded above-the-line as an offset to the revenue requirement similar to the ratemaking treatment of pole attachment revenues. 

3. As a general matter K N argues that under Rule 5.2, transfer from a non-regulated affiliate to the utility, the Commission would become deeply involved in the non-regulated’s operation in that the non-regulated  affiliate would have to perform a FDC of each and every product and service it provides the utility and the Commission would be required to determine the appropriate return for a non-regulated affiliate.  To correct for this, K N contends that transfers under Rule 5.2.2 should be at no higher than fair market value.  

4. The Commission agrees that it is preferable that the Rule not require detailed review of the non-regulated affiliate’s operations;  however, the “no higher than fair market” standard proposed by K N does not adequately protect ratepayer funds.  The intent of Rule 5.2.2 is to ensure that the utility’s purchasing practices are not skewed in favor of an affiliate.  Therefore, the Commission will change Rule 5.2.2 to indicate that the FDC standard is the FDC for the utility to provide the service internally. 
  As a result of this clarification, the Commission will not have to examine the underlying costs of a non-regulated affiliate or determine a proper return for a non-regulated affiliate.  This addresses much of the concern set forth in K N’s application for RRR as it is in accordance with the Commission’s goal of ensuring that the ratepayer is protected without imposing an unfair burden on non-regulated affiliates through the Commission’s regulatory process.  

5. Next, K N argues that Rule 5.2.3 should be eliminated since this too would require the Commission to interfere in the unregulated market.  As discussed above, the Commission does not believe that it should examine the underlying costs of a non-regulated affiliate.  Therefore, the Commission will change this rule to be consistent with Rule 5.2.2, as revised above,  to incorporate the FDC of the utility to provide the service internally instead of the affiliate’s FDC.  The Commission, however, disagrees with K N’s contention that Rule 5.2.3 violates due process, especially in light of the revision to the rule.

Third, K N seeks reconsideration of the rules because it believes the rules should include a definition for FDC.  The Commission declines to adopt any definition of FDC in these rules because the Commission is of the opinion that  the definition of this term will continue to evolve as the electric and gas industries change, similar to the Commission’s experience in the telecommunications industry.
In conclusion, the Commission rejects K N’s position that these rules, go beyond the legislative mandate and result in reverse subsidies through the confiscation of non-regulated business fund to subsidize ratepayers.  The Commission hereby reiterates its belief that these rules are fully within the scope of its rulemaking authority in interpreting § 40-3-114, C.R.S. and that an unlawful confiscation of the business funds of non-regulated affiliates will not result.
Additionally, the Commission has determined that various typographical errors were contained in the Rules attached to Decision No. C97-306.  We now correct those errors as indicated in the attached rules.
II. order

A. The Commission Orders That:

The application for rehearing, reargument, or reconsideration filed by K N Energy, Inc., K N Marketing, Inc., K N Services, Inc., K N Gas Gathering, Inc., K N Field Services, Inc., K N Gas Supply Services, Inc., and K N Interstate Gas Transmission Company (“K N”) is denied as to the specific relief requested therein.

On its own motion, rehearing will be granted in response to the issues raised in the application for RRR filed by K N.  This hearing is necessitated by the Commission’s decision to substantively change the proposed rules per the above discussion.

The proposed Cost Allocation Rules for Electric and Gas Utilities Non-Regulated Services, 4 Code of Colorado Regulations 723-47, as modified by this decision and attached as Attachment A are to be noticed in a supplemental notice of proposed rulemaking.

Future procedural deadlines in this docket shall be governed by those set forth in the supplemental notice of proposed rulemaking issued contemporaneously with this decision and any other subsequent decisions issued in this docket.

An application for rehearing, reargument, or reconsideration to this Decision shall not be accepted as a full opportunity to comment on the proposed rules will be permitted in conjunction with the supplemental hearing.  

This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 7, 1997.
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�  The Commission will also change Rule 5.1.2 to clarify that the FDC is that of the utility and not that of the non-regulated affiliate.
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