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I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for con-sideration of exceptions to Decision No. R97-210 ("Recommended Decision"), issued by the Administrative Law Judge ("ALJ") on February 26, 1997.  Public Service Company of Colorado ("Public Service" or "Company"), the Respondent in this case, has filed exceptions to the Recommended Decision pursuant to the provisions of § 40-6-109(1), C.R.S.  Generally, the Company objects to the ALJ's refusal to dismiss this case with prejudice and to award sanctions (i.e. attorney fees and costs).  Complainant David Schumacher, doing business as the Concorde Hotel ("Com-plainant") has not filed a response to the exceptions by Public Service.  Now being duly advised, we grant the exceptions, in part, and otherwise deny them.

B. Discussion

This proceeding was initiated by the filing of a complaint by David Schumacher on September 26, 1996.  Generally, the complaint alleged that Public Service incorrectly or improp-erly billed the present owner and operator of the Concorde Hotel, David Schumacher, for utility service, and on September 26, 1996, based upon those incorrect or improper billings, shut-off service for non-payment.
  Notably, the Complainant here claimed that Cheryl Schumacher, the prior customer of record for the Concorde Hotel, transferred ownership of the hotel to him on August 15, 1996.  As the new owner of the hotel, David Schumacher alleged, he is not responsible for utility bills incurred by the prior owner.  Public Service alleged subterfuge in the purported trans-fer of ownership of the hotel, and refused to acknowledge Com-plainant's claim of transfer of utility service.

This matter was originally set for hearing on November 21, 1997.  On that date, the Complainant appeared before the ALJ and requested a continuance, purportedly to allow him an opportunity to obtain an attorney.
  Public Service, as an alter-native to outright dismissal of the complaint, also requested a continuance of that hearing date based upon the Complainant's failure to respond to discovery.  In Decision No. R96-1228-I, the ALJ continued the hearing, and ordered the Complainant to respond to the Company's discovery requests.  

On December 17, 1996, Public Service filed its second pleading requesting sanctions based upon the Complainant’s failure to submit proper responses to the Company's interroga-tories.  The ALJ, in Decision No. R97-16-I (dated January 9, 1997), ordered the Complainant to submit additional responses to Public Service's discovery requests.  By pleading filed on February 10 1997, Public Service pointed out that Complainant’s discovery responses were still unsatisfactory, even after the ALJ granted the motion to compel in Decision No. R97-16-I.

On January 20, 1997, Public Service issued a Notice of Deposition for Complainant here.  That deposition was scheduled to be taken on February 10, 1997.
  However, Complain-ant failed to appear at the prearranged time.

After the first continuance, hearing in this case had been rescheduled by the ALJ for February 18, 1997.  On February 13, 1997, five days before the rescheduled hearing, Com-plainant filed his Withdrawal of Complaint.  That notice of with-drawal was not served upon Public Service.  At the time and place set for rehearing, the Company appeared and requested dismissal with prejudice and sanctions.  Complainant failed to appear.

Based upon the Complainant's discovery abuses and his failure to cooperate in the prosecution of the complaint, Public Service requested that the ALJ dismiss this case with prejudice and award fees and costs to the Company.  The ALJ, in the Recommended Decision, denied the request for sanctions and dismissed the complaint without prejudice.  In its exceptions, Public Service objects to these conclusions.

C. Ruling on Exceptions

In determining whether dismissal of this complaint should be without prejudice, we take guidance from Colorado court cases such as Powers v. Professional Rodeo Cowboys Assoc., 832 P.2d 1099 (Colo. App 1992).  There, in discussing whether a voluntary dismissal under C.R.C.P. 41 should be without prej-udice, the court observed that a number of factors are relevant:

(1) the duplicative expense of a second litigation;

(2) the extent to which the current suit has prog-ressed, including the effort and expenses incurred by defendant in preparing for trial;

(3) the adequacy of plaintiff's explanation for the need to dismiss;

(4) the plaintiff's diligence in bringing the motion to dismiss; and

(5) any "undue vexatiousness" on plaintiff's part.

Powers v. Professional Rodeo Cowboy's Assoc., supra, at 1102-03.

Consideration of the circumstances in this case, as summarized in the above discussion, convinces us that this case should be dismissed with prejudice as requested by the Com-pany.  For example, the record here demonstrates that the Com-plainant’s actions substantially frustrated the Commission's and the Company's efforts to resolve this matter.  Complainant's failure to adequately respond to the Company's interrogatories, his failure to attend a deposition, his decision to withdraw the complaint on the eve of hearing (without notice to Public Serv-ice) are illustrative of the "vexatiousness" of Complainant's conduct.

The timing of Complainant's withdrawal of the com-plaint (i.e., just before the rescheduled hearing) also caused Public Service to expend substantial resources to litigate the present case.  We are persuaded that a second lawsuit involving the same matters raised in the complaint would be prejudicial to the Company in light of the effort expended in this proceeding.

Finally, we observe that the Withdrawal of Com-plaint by Complainant provided no good cause for dismissing this matter without prejudice.  For example, the notice of withdrawal generally alleges that the Complainant cannot "afford to fight their (Public Service's) high powered attorney's at this time, as they put me in a financial bind and hurt my business."  No explanation was provided as to how any actions by the Company were improper.

We conclude that the Complainant's actions in this case support dismissal with prejudice.  Given our ruling, we find that further sanctions are not justified.  Therefore, the Com-pany's request for fees and costs will be denied.

Public Service also requests a declaration that neither this complaint proceeding, nor subsequent complaints brought by this Complainant be "counted against" the Company in the Quality of Service Plan ("QSP") approved by the Commission in Docket Nos. 95A-531EG and 95I-464E.  We agree that the instant complaint should not be "counted against" the Company in the QSP.  We express no opinion on future complaints which may be brought by the Complainant here.

II. ORDER

A. The Commission Orders That:

The exceptions to Decision No. R97-210 filed by Public Service Company of Colorado are granted, in part, con-sistent with the above discussion, and are otherwise denied.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING May 7, 1997.
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    �  By interim order, Decision No. R96-1043-I (dated September 27, 1997), an ALJ for the Commission directed Public Service to reconnect service contingent upon posting of  bonds by Complainants.


    �  The answer to the complaint points out that the purported transfer of ownership of the hotel was from Cheryl Schumacher of 1865 Woodmoor Drive, Monument, Colorado to David Schumacher of 1865 Woodmoor Drive, Monument, Colorado.


    �  Subsequent pleadings filed in this case indicate that the Complainant never did obtain counsel.


    �  The Company points out that the scheduling of the deposition on February 10, 1997, five business days before the rescheduled hearing, was possible only after numerous attempts to contact the Complainant.
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