Decision No. C97-467 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96R-089G

RE:  In the matter of the proposed rules regarding the gas cost adjustments and a proposed revision to the existing rules for gas utilities found at 4 CCR 723-4

ruling on rehearing, reargument,and reconsideration and Motion of K N Entities

Mailed Date:   May 7, 1997 

Adopted Date:  May 7, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for ruling on applications for rehearing, reargument, and reconsideration (“RRR”) to Commission Decision No. C97-376 filed by Public Service Company of Colorado (“Public Service”); K N Energy, Inc., Rocky Mountain Natural Gas Company and Rocky Mountain Natural Gas Division  of K N Energy, Inc. (“K N Entities”); Citizens Utilities Company (“Citizens”); and Greeley Gas Company (“Greeley”).

2. A motion of K N Entities for postponement of filing date for gas purchase plans was also received on May 1, 1997.  Consistent with the discussion below, the motion will be denied.

3. Within the four applications, RRR or clarification is requested on 12 points:  (1)  Rules 723-8-2 and 723-8-5.2 GPP filing as an application, (2)  Rule 723-8-2.1  Extension of 1997 GPP filing date, (3)  Rule 723-8-3.1  Account 191 definition, (4)  Rule 723-8-4.5  Interest on over-recovery, (5)  Rule 723-8-4.7.3  Inclusion of only in-period costs, (6)  Rule 723-8-4.7.8  Delivered Gas Cost, (7)  Rule 723-8-4.7.10 through 12  Financial Exhibits 10 through 12, (8)  Rule 723-8-5.3.3  GPP Exhibit 3 ‑ portfolio management plan, (9)  Rule 723-8-8  Standard of Review, (10)  Rule 723-8-9  Hearing clarification, (11)  Rule 723-4-10  Billing Plan Requirement, and (12)  Miscellaneous issues.  

4. Now being duly advised on these matters, the Commission will make the following determinations, resulting in the revised rules in attachment A.

B. Rules 723-8-2 and 723-8-5.2  GPP Filing as an Application

1. All four RRR applications requested that the requirement to file a Gas Purchase  Plan (“GPP”) as an application be removed.  The Commission recognizes that some of the requirements associated with filing applications under Rule 70 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, are not appropriate given the stated  intent of the GPP filing.  However,  each GPP submitted should be reviewed for completeness by the Commission with respect  to the requirements established in the Rules.  A Commission determination of completeness is necessary to insure that GPP submittal contains the required information to be useful and informative in a GCA review proceeding.  The Commission therefore grants each RRR to the extent modifications to the filing requirements of the GPP is requested.

2. The GPP shall be filed with the Commission as a pleading entitled “Submittal for Determination of Completeness of  GPP.”  Staff of the Commission shall review the pleading,  and provide written notification of any deficiencies to the applicant within 15 calendar days.  Upon  receipt of final information, or a written statement indicating that applicant believes the additional information is not required, Staff will place the submittal on the agenda for consideration at the next available Commissioners’ weekly meeting.  If the Commission fails to mail its decision on the status of the application within 15 calendar days of receipt of final information or written statement,  the submittal shall automatically be deemed complete.  Throughout the Rules, references to the term “GPP application” have been modified, consistent with the above discussion.

3. Under this unique filing provision:  1) a docket number shall be assigned,  2) a hearing on the substance or approval of the GPP shall not be held,  3) interventions by interested parties shall not be entertained, 4)  the filing of testimony and other exhibits shall not be required, and discovery shall not be permitted.

4. In its RRR application, Greeley requests to modify the requirement in Rule 723-8-5.2  such that the need to file a new GPP superseding the currently effective GPP exists only when a “material” change has occurred.  The Commission disagrees and finds that the language adopted by this Decision appropriately allows utilities to exercise their full discretion in deciding whether to file a new GPP.  Greeley’s request is therefore denied.

C. Rule 723-8-2.1     Extension of 1997 GPP Filing Date

1. In all four RRR applications, an extension of the 1997 GPP filing requirements is requested.  The Commission hereby grants RRR in part, by allowing a one-time extension of the GPP filing requirement to September 1, 1997.  Subsequent GPP submittals  shall be required to be filed on or before June 1 of each year,  in order to set forth  the utility’s purchasing plans before the start of the applicable gas purchase year.  The GPP needs to be filed before the start of the gas purchase year at issue in order to fulfill the intent of the GPP as a forecast of commodity and upstream services.   The K N Entities RRR request to file all future GPPs with GCAs is  denied.  

2. The motion of K N Entities for postponement of filing date for gas purchase plans, in which a one-time extension to file the GPP with the GCA is requested, will also be denied in light of the Commission’s decision to require GPP submittals for 1997 to be filed on September 1.

D. Rule 723-8-3.1     Account 191 Definition



Modifications to the definition of Account 191 were proposed by K N Entities and Public Service.  The Commission finds it appropriate to grant modifications proposed by Public Service, in part, to clarify the intent of the definition.  The K N Entities proposal to delete a portion of the language in Rule 723-8-3.1 was presented as a part of a request to clarify the inclusion of prior-period costs.  The Commission has adopted changes to Rule 723-8-4.7.3 to clarify the prior-period issues, and therefore finds it appropriate to deny the K N Entities proposed change to 723-Rule 8-3.1.

E. Rule 723-8-4.5     Interest on Over-Recovery

1. Symmetrical interest on under- and over-recovery of gas costs, as requested by Citizens, Greeley,  and Public Service will be denied.  The Commission reiterates its finding that the asymmetrical application of interest is appropriate.  The utility has a means by which expedited changes in rates can be attained,  as often as the utility deems necessary.  The consumers have no such recourse.  The parties raised no new arguments, thus, the basis for asymmetrical interest is clearly rationale.

2. Further, application of a “safety net” in the calculation of current gas costs, as proposed by Public Service, is contrary to the intent of the Rules, and ratemaking principles, and will not be allowed by the Commission.

F. Rule 723-8-4.7.3     Inclusion of Only In-Period Costs



All four RRR applications addressed the issue of inclusion of prior-period costs.  The proposed RRR modifications generally address concerns that prudent, prior-period costs may be improperly excluded from recovery through the deferred gas cost mechanism.  The request for RRR and clarification is granted,  in part, by rephrasing Rule 723-8-4.7.3 to more clearly establish the treatment of prior-period costs in the GCA application.  As revised, this rule requires that all costs, such as billing adjustments and payment for services, in which the physical delivery of commodity or services occurred outside the gas purchase year, be clearly identified to establish the applicability of such costs in the gas purchase year at issue.  With the adopted language changes, the definition of “in-period” proposed by Public Service is not necessary and has not been included in the Rules.

G. Rule 723-8-4.7.8     Delivered Gas Cost



In its RRR application, Public Service proposed to include a definition of delivered gas cost.  The Commission will address this proposal by rephrasing Rule 723-8-4.7.8 and adding the word “rate.”  As such, the Commission finds it appropriate to rephrase Rule 723-8-4.7.8 rather than adopt the separate definition proposed by Public Service.

H. Rule 723-8-4.7.10 through 12     Financial Exhibits



Opposition to the required exhibits was raised by K N Entities and Citizens.  As no additional arguments are presented, the Commission will deny the request to eliminate these exhibits.  Further, the request to allow the filing of out-of-period financial data in the GCA, or in regularly filed annual reports is also denied for the reason set forth in Decision No. C97-376.  In short, the filing of year-end financial data, which covers the period from January to December, with the GCA, which covers the period from July to June, will not suffice.

I. Rule 723-8-5.3.3  GPP Exh. 3 -Portfolio Management Plan

1. RRR applications by Greeley and Citizens requesting the elimination of GPP Exhibit 3 will be denied.  Contrary to the arguments presented, the intent of this exhibit is to establish how the utility intends to manage gas purchasing options throughout the gas purchase year under various market conditions, rather than simply a prediction of costs for the period as required in other exhibits.  In hearings and in written testimony, the natural gas market was characterized as unpredictable and volatile.  The GPP is intended to show how the utility plans to react to changing market conditions and other potential conditions which may effect gas purchases. The GPP Exhibit 3,  and corresponding GPR Exhibit 3 will be used to evaluate the prudency of the utility’s gas purchasing management under actual market conditions.  Clearly the position of Citizens and Greeley must therefore be rejected.

2. Furthermore, rephrasing of Rule 723-8-5.3.3 proposed by Public Service will be granted.  The adoption of this proposed language is consistent with the above discussion and helps clarify the intent of the Rule.

J. Rule 723-8-8     Standard of Review

1. All four RRR applications addressed the prudence  review standard set forth  in Rule 723-8-8 and/or the related discussion in Decision No. C97-376.  Specifically, the parties question the meaning and appropriateness of that portion of Rule 723-8-8 which states that there shall be no presumption of prudence on past actions carried forward in the gas purchase year.  Additionally, the parties seek reconsideration of the notion that prudency assessment of underlying contracts is beyond the scope of a GCA review and should, therefore, be pursued through a separate filing.

2. As to the statement in Rule 723-8-8 regarding presumptions, the Commission will adopt the position advocated by Public Service and strike it from the rules adopted in this Decision.  The Commission agrees with all four utilities which filed RRR applications that preclusive effect attaches to a Commission determination of prudency of a contract.

3.  GCA recovery review, however, focuses on the prudency of costs.  While review of the terms of underlying contracts and their administration in the gas purchase year at issue is an integral part of a GCA review proceeding, such contract review need not result in a determination of prudency of the itself.
  Thus, with respect to costs the utility desires to recover through the GCA and in accordance with the arguments made by Public Service and the K N Entities, the utility has a continuing obligation to ensure that its actions (or lack of action) in the specific gas purchase year at issue are prudent.  In short, the doctrine of collateral estoppel is inapplicable when reviewing costs associated with actions (or lack of action) in a specific gas purchase year.
  In light of the above, it is clear that prudency assessments of underlying contracts could occur in a GCA review proceeding but, perhaps, are more likely to be addressed in a rate case or stand-alone proceeding.

4. Finally, the Commission will clarify the language of Rule 723-8-8 to reference “lack of action” and to describe the period at issue in a GCA review proceeding.

K. Rule 723-8-9     Hearing Clarification



Greeley and Citizens requested clarification of Rule 723-8-9 with respect to hearings.  The intent of the reference to hearings in this rule is to maintain the existing process in which the opportunity for a hearing shall be provided by the Commission in all cases where costs are disallowed as a part of a GCA review.

L. Rule 723-4-10     Billing Plan Requirement



RRR requested by Citizens and Greeley to modify the billing plan requirements will be denied.  From hearings and written testimony, the Commission finds that customer information is essential,  and will become increasingly important as the gas industry evolves.  Interested parties shall be allowed to participate in any such plans, through standard Commission processes.  For this reason it is necessary for gas utilities to file a plan with the Commission regarding bill modification on or before July 1, 1998.  As a result, the request of Citizens to provide itemized cost information at the time of any filing to change GCA rates is clearly inconsistent.

M. Miscellaneous Issues

1. The Commission finds that the numerous grammatical changes requested in the RRR applications are generally reasonable.  Thus, where indicated, these changes will be adopted.

2. The request by Public Service to move Rules 723-8-4.4 and 723-8-4.5 to the definitions section of the Rules will be denied.

3. The Commission has added a requirement to cross-reference the applicable GPP docket numbers in the GCA filing under Rule 723-8-4.7 to enhance administration efficiency.

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, and reconsideration filed by Public Service Company of Colorado is granted, in part, and denied, in part, consistent with the above discussion.

2. The application for rehearing, reargument, and reconsideration filed by K N Energy, Inc., Rocky Mountain Natural Gas Company and Rocky Mountain Natural Gas Division  of K N Energy, Inc., is granted, in part, and denied, in part, consistent with the above discussion.

3. The application for rehearing, reargument, and reconsideration filed by Citizens Utilities Company is granted  consistent with the above discussion.

4. The application for rehearing, reargument, and reconsideration filed by Greeley Gas Company is granted  consistent with the above discussion.

5. The motion filed by K N Energy, Inc., Rocky Mountain Natural Gas Company and Rocky Mountain Natural Gas Division  of K N Energy, Inc., for postponement of filing date for gas purchase plans is denied.

6. The Gas Cost Adjustment rules, 4 Code of Colorado Regulations 723-8, attached to this Decision as Attachment A are adopted.

7. The Gas Utility Rules, 4 Code of Colorado Regulations 723-4 Rule 10, were not changed as a result of the above referenced applications for rehearing, reargument, or reconsideration.  Thus, they remain exactly as set forth in  Attachment B to Decision No. C97-376 and are hereby incorporated  by reference and adopted.

8. This Decision adopting the attached rules shall become effective 20 days following the Mailed Date of this Decision in the absence of the filing of an application for rehearing, reargument, or reconsideration.

9. Each utility shall file the necessary tariff changes within 30 days of the effective date of these rules.

10. In the event an application for rehearing, reargument, or reconsideration to this Decision is timely filed, and in the absence of further order of this Commission this order of adoption shall become final upon a Commission ruling denying any such application.

11. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Colorado Attorney General regarding the legality of the rules.

12. The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion of the Colorado Attorney General.

13. The 20-day period provided for in § 40-6-114 (1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

14. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
May 7, 1997.
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Bruce N. Smith

Director
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OF THE STATE OF COLORADO



VINCENT MAJKOWSKI
________________________________



R. BRENT ALDERFER
________________________________

Commissioners

CHAIRMAN ROBERT J. HIX
ABSENT, BUT CONCURRING.



�  This is even true of contracts executed in the gas purchase year at issue because the focus will be on the administration of that contract and the related costs for which recovery is being sought.


� The following example illustrates this conclusion:  Assume that a long-term commodity contract is in place, which contains a take-or-pay provision.  Even if the underlying contract has been determined to be prudent through a previous proceeding, the resulting costs for a given gas purchase year may be imprudent if the utility failed to receive the required volumes and incurred unnecessary take-or-pay costs.  Actions taken or not taken, including the renegotiation or execution of the contract, are pertinent to the determination of prudency of costs for that  gas purchase year.
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