Decision No. C97-457

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-115T
The Application of King’s Deer telephone company Inc., to be designated as an eligible telecommunications Carrier, an ELIGIBLE Provider and carrier of last resort for the king’s deer telephone company’s exchange.

and

the application of King’s deer telephone company to receive support from the colorado High Cost Fund.

Order Deeming Application Incomplete
and Referring Matter to
an Administrative Law Judge
Mailed Date:  May 2, 1997

Adopted Date:  April 30, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Util-ities Commission (the "Commission") for consideration of the com-pleteness of the application and supplemental application filed by Applicant King's Deer Telephone Inc. ("KDT").

2. In accordance with Rule 70(a) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations ("CCR") 723-1, Rule 8 of the Commission's Rules Prescribing the Procedure for Administering the Colorado High Cost Fund, 4 CCR 723-41 ("CHCF Rules"), and Rules 4 and 7 of the Com-mission's Rules Prescribing the Procedures for Designating Tele-communications Service Providers as Providers of Last Resort or as an Eligible Telecommunications Carrier, 4 CCR 723-42 ("POLR/ETC Rules"), the Commission now determines that the appli-cation is incomplete; however, due to the existence of extraor-dinary circumstances, we will assign this matter to an admin-istrative law judge ("ALJ").

B. Findings and Conclusions

1. KDT's application is deficient in several material respects all relating to the fact that it does not yet have a certificate of public convenience and necessity ("CPCN") to oper-ate as a local exchange carrier.  Rule 8.2.1.1 of the CHCF Rules and Rules 4.1.2 and 7.2.1 of the POLR/ETC Rules each require that an application pursuant to that rule contain statements identify-ing the decision(s) of this Commission and/or the Federal Commu-nications Commission authorizing the Applicant to provide the pertinent telecommunications services.  Additionally, Rule 7.2.5 of the POLR/ETC Rules requires the Applicant to affirmatively state that it is a common carrier as defined in Rule 2.1 of the POLR/ETC Rules.  Since KDT does not yet have a CPCN, it is impossible for KDT to meet these requirements necessary to estab-lish completeness.

2. Ordinarily, a decision deeming an application incomplete results in a rejection of that application; however, we find that circumstances exist for a different treatment.  In its application and supplemental application, KDT explains that prior to filing the instant application, it filed an application for a CPCN and operating authority.  See Docket No. 97A-012T.  According to KDT, the parties to Docket No. 97A-012T have reached a stipulation and, therefore, expect prompt resolution of that docket.  As such, the instant application is an attempt to obtain a decision with respect to its designation as an eligible tele-communications carrier and a provider of last resort, and to its ability to receive support from the CHCF as soon after the reso-lution of Docket No. 97A-012T as possible.

3. In light of the above, the Commission finds that this docket should be held in abeyance pending the resolution of Docket No. 97A-012T.  At that time, the instant matter should be resolved as promptly as possible by an ALJ, including a deter-mination on the completeness of the application.

4. Additionally, if Docket No. 97A-012T is resolved prior to the presently scheduled hearing date in this matter (i.e., June 19, 1997), all efforts should be made to honor that date, even if this requires waiving Rule 70(b)(8) of the Com-mission's Rules of Practice and Procedure, 4 CCR 723-1.
  This of course assumes that this matter is not resolved through stip-ulation or otherwise prior to that date.  Likewise, Rule 70(b)(8) should be waived if the June 19, 1997 hearing date in this matter is vacated and rescheduled due to a later than expected reso-lution of Docket No. 97A-012T.

II. ORDER

A. The Commission Orders That:

1. The instant application filed by King's Deer Tele-phone, Inc., is deemed incomplete.

2. This matter is hereby referred to an administrative law judge for the Commission for resolution in accordance with the above findings and conclusions.  Specifically, the administrative law judge shall, upon resolution of Docket No. 97A-012T, attempt to conduct the hearing in this matter on June 19, 1997, and then pro-ceed to resolve the instant matter as promptly as possible.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING April 30, 1997.
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    �  Rule 70(b)(8) of the Commission's Rules of Practice and Procedure prescribes that the hearing shall be set no sooner than 45 days after the date the application was deemed complete.
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