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I.  Introduction
Two important events occurred in the past two years affecting telecommunications service to schools, libraries and rural health care providers in Colorado.  Both place responsibilities on the PUC.

First, on May 24, 1995, Governor Roy Romer signed Colorado HB 95-1335 and second, on February 8, 1996, President Bill Clinton signed the federal Telecommunications Act of 1996 (“the Act”).  Both laws opened competition in the local telephone exchange market, one through state law, the other through federal law.
  The intent of both laws was to stimulate more rapid introduction of new and advanced telecommunications technologies and services to the market, lower prices, and provide greater options to telecommunications customers.

To encourage full access to the anticipated benefits of competition by all persons, both laws focused on the concept and funding for Universal Service.  Each law’s focus are discussed further in the sections below.  In Colorado,  40 C.R.S.15-502, Sections (4)&(5) specifically discuss universal access to advanced services and mechanisms to support it.  Section (4) states that:

The General Assembly acknowledges the goal of universal access to advanced service to all telecommunications consumers in this state.  The Commission shall consider the impact of opening entry to the local exchange market and shall determine whether additional support mechanisms may be necessary to promote this goal if competition for local exchange services fails to deliver advanced services in all areas of the state. 

Section (5) specifically discusses the role of support mechanisms to accomplish the goals of universal basic service, and universal access to advanced service.  It states that:

…The Commission shall create a system of support mechanisms to assist in the provision of such services in high-cost areas.  These support mechanisms shall be funded equitably and on a nondiscriminatory, competitively neutral basis through assessments on all telecommunications service providers in Colorado and shall be distributed equitably  and on a nondiscriminatory, competitively neutral basis.

At the federal level, Section 254 of the Act seeks “to ensure that telecommunications service is [universally] available at rates that are “just, reasonable, and affordable” throughout the United States.
  To ensure public access to modern, advanced telecommunications, the Act mandates two things.  First, in Section 254(h), the  Act requires that all eligible libraries, elementary and secondary schools [K-12], and rural health-care providers receive discounts on all telecommunications services, for both basic and, to the extent technically feasible and economically reasonable, advanced telecommunications services.   Second, in Sections 254(d) and (e), the Act generally refers to the current federal universal service fund and describes how telecommunications providers are to both contribute to the fund and receive disbursements from the fund for all universal service activities.

To implement these provisions, the Federal-State Joint Board on Universal Service (“Joint Board”) issued a report on November 8, 1996 recommending that the Federal Communications Commission set an annual cap on spending of $2.25 billion per year to fund discounts for libraries and schools.
  According to the Joint Board, this funding level would be supported as a separate line item in the general Universal Service Fund
 through contributions from interstate service providers.
  A specific funding level for rural health care providers was not included in the report, but a similar funding mechanism was discussed for these eligible entities.  The Joint Board further recommended that the contribution amount should be based on a telecommunications providers’ gross interstate and intrastate telecommunications revenues net of payments made to other telecommunications providers.
 

In Section 254 of the Act, states are required to establish a discount program for libraries and schools (see cited section below).  States may establish additional programs that are not inconsistent with the Federal Communications Commission’s rules to preserve and advance universal service (see cited section below).

Section 254(h)(1)(B) of the Act establishes authority for the discount program for eligible libraries and schools.  It states:

All telecommunications carriers serving a geographic area shall, upon a bona fide request for any of its services that are within the definition of universal service under subsection (c)(3), provide such services to elementary schools, secondary schools, and libraries for educational purposes at rates less than the amounts charged for similar services to other parties.  The discount shall be an amount that the Commission, with respect to interstate services, and the States, with respect to intrastate services (emphasis added), determine is appropriate and necessary to ensure affordable access to and use of such services by such entities. A telecommunications carrier providing service under this paragraph shall--have an amount equal to the amount of the discount treated as an offset to its obligation to contribute to the mechanisms to preserve and advance universal service, or notwithstanding the provisions of subsection (e) of this section, receive reimbursement utilizing the support mechanisms to preserve and advance universal service.

Section 254(h)(1)(A) of the Act establishes authority for a discount program for rural health care providers.  It states:

A telecommunications carrier shall, upon receiving a bona fide request, provide telecommunications services which are necessary for the provision of health care services in a State, including instruction relating to such services, to any public or nonprofit health care provider that serves persons who reside in rural areas in that State at rates that are reasonably comparable to rates charged for similar services in urban areas in that state. A telecommunications carrier providing service under this paragraph shall be entitled to have an amount equal to the difference, if any, between the rates for services provided to health care providers for rural areas in a State and the rates for similar services provided to other customers in comparable rural areas in that State treated as a service obligation as a part of its obligation to participate in the mechanisms to preserve and advance universal service.

As referenced in the library and schools section, Section 254©(3)  further identifies services in addition to core or basic services in the following way.  “In addition to services included in the definition of universal service under paragraph (1), the Commission may designate additional services for such support mechanisms for schools, libraries, and health care providers for the purposes of subsection (h).”

Finally, in addition to the specific language delineated in Section 254 (h)(1)(B) for the library and school discount program, a state’s authority to develop and implement universal service programs, including discounts for libraries, schools and rural health care providers, is delineated in Section 254(f) which states:

A State may adopt regulations not inconsistent with the Commission’s rules to preserve and advance universal service. (emphasis added)  Every telecommunications carrier that provides intrastate telecommunications services shall contribute, on an equitable and nondiscriminatory basis, in a manner determined by the State to the preservation and advancement of universal service in that State.  A State may adopt regulations to provide for additional definitions and standards to preserve and advance universal service within that state only to the extent that such regulations adopt additional specific, predictable, and sufficient mechanisms to support such definitions or standards that do not rely on or burden Federal universal service support mechanisms.

Although the Joint Board did not provide much guidance to states in implementing this section of the law, the Federal Communications Commission may provide some additional direction in their proposed rulemaking process which is expected to commence in May.  This may require the Public Utilities Commission to reexamine this proposal and make revisions.

The purpose of this Report is to: 1) outline the details of the federal Act, the Fund, and the Joint Board’s  (implementation) recommendations, 2) detail Colorado’s law, the recommendations/ actions of the CHCF Task Force in this area and the proposal of the Colorado LEHTC, 3) highlight the PUC’s responsibilities and obligations set forth in these documents, 4)  provide the comments on the LEHTC proposal from Colorado’s telecommunications providers, and 5) outline the recommended next steps the PUC should take to gain full advantage of this opportunity for Colorado’s citizens.
II.  Outline of Federal Action
In compliance with the Act,  the Federal Communications Commission (“FCC”) convened a Federal-State Joint Board on Universal Service (“Joint Board”) to review the Act’s Universal Service provisions and offer implementation recommendations to the FCC and State public utilities commissions.
  The Joint Board offered its recommendations on these issues in November 1996.
  The FCC also convened a Telemedicine Advisory Committee which submitted its report on the rural health care provider issues in the Act on October 15, 1996.

Joint Board Recommendation on Libraries & Schools:  The Joint Board recommended that all eligible libraries and schools receive discounts of between 20 and 90 percent on all telecommunications services, Internet access, and internal connections, subject to a $2.25 billion annual cap.  In addition, any funds that are not disbursed in a given year may be carried forward and may be disbursed in subsequent years without regard to the cap.  The intent of the recommendation is to provide libraries and schools with the maximum flexibility to purchase the package of services they believe will meet their communications needs most effectively.  The Joint Board also concluded that economically disadvantaged libraries and schools, as well as libraries and schools located in high cost areas, should receive greater discounts to ensure that they have affordable access to telecommunications and information services.  Further, the Joint Board recommended that libraries and schools be required to comply with several self-certification requirements, designed to ensure that only eligible entities receive universal service support and that they have adopted plans for securing access to all of the necessary supporting technologies needed to use the services purchased under the Act.

Joint Board Recommendation for Rural Health Care Providers:  For rural health care providers, the Joint Board found insufficient information on the record to make recommendations on the exact scope of services that should be supported and, accordingly, recommended that the Commission seek additional information on this subject prior to issuing final rules.  The Joint Board recommended that carriers providing a telecommunications service to a health care provider at a reduced rate should be entitled to treat the amount that the rate falls short of the average rates for identical or similar services in the same rural area as part of their universal service obligation.  Alternatively, if the service is not offered in the area, carriers should be able to submit a cost-based rate for the service to the state commission for approval.

Anticipated FCC Process:  The FCC is expected to issue a Notice of Proposed Rulemaking on May 9, 1997 on these issues so that the program will be operational for libraries and schools by the new educational year which begins in September 1997.  There is no explicit date recommended for implementing the rural health care provider provisions.  Many observers anticipate that the FCC will follow closely the Joint Board’s Recommendations, but there is no guarantee that this will occur.  The Public Utilities Commission will have to decide for itself whether to proceed without further guidance from the FCC.

The Joint Board did not provide significant guidance to states, and has created some controversy related to collection of funds by recommending collecting funds from interstate carriers based on their interstate and intrastate revenues.
  Some commenters have objected to this strategy arguing that the Federal government only has jurisdiction over interstate funds
, while others have argued that collecting interstate and intrastate funds from interstate carriers is appropriate.

III.  Outline of Colorado Action
Actions of the HB 1335 Telecommunications Working Group to the Colorado Public Utilities Commission (November and December 1995 Reports):  During the deliberations of the Telecommunications Working Group, the Universal Service Subgroup was asked to consider the issue of universal access to enhanced services.  However, most activity centered around the complications related to providing basic services.  The only comment regarding access to enhanced services in the November or December 1995 reports of the Working Group was a reference made by the Colorado Rural Development Council stating that a policy restricting Colorado High Cost Fund support to one residential line per rural household would “run contrary to the expressed desire of the legislature to use the universal service mechanisms to assist in access to advanced technologies.”
 
Colorado LEHTC Begins:  In the Summer of 1996, the library, school and rural health care provider communities in Colorado formed a coalition to track the Federal activities regarding the discount programs and to participate in the proceedings on both the state and federal levels.  The Colorado Library, Education and Healthcare Telecommunications Coalition (“Colorado LEHTC”) includes forty-five organizations throughout Colorado interested in the Act’s provisions.  Some of its members include the Colorado State Library, the Colorado Library Resource Sharing and Information Access Board, the Colorado Learning Network, the Colorado Association of School Boards, the Colorado Association of School Executives, the Colorado Education Association, the High Plains Rural Health Network, the University Hospital, and the Rural Health Resource Center.

Colorado LEHTC developed a proposal for consideration by the Commission and by the telecommunications providers in the state.  That proposal is included in this report.  Through Colorado LEHTC’s involvement in the Colorado High Cost Fund (“CHCF”) Working Group, this proposal has been presented to the Colorado Public Utilities Commission staff and to the CHCF Working Group members.

Subsequently, Colorado LEHTC representatives met with the CHCF Working Group members to refine the proposal on February 25 and March 12, 1997 and develop a final presentation for the Colorado Public Utilities Commission by April 16, 1997.  The presentation is included in this report.  It also includes additional views expressed by participating parties during the February 25 and March 12 meetings, as well as during the report drafting process.

Outreach to Affected Communities:  The Joint Board briefly discusses the role of the library and school communities in educating its members about these discount possibilities.
 The Joint Board envisioned that the trade associations will notify their members through trade publications and other methods.

In Colorado, the Colorado State Library and the Department of Education have taken on the role of alerting the library and education communities to the potential discounts.  In addition to presentations before many LEHTC members, the Department of Education and the State Library plan to hire a full-time staff person to write articles, conduct workshops and work one-on-one with libraries and schools throughout the State.  This person will be responsible for assuring that every eligible library and educational entity will have ample opportunity to apply for discounted services.

IV.  Other States’ Activities

There are states providing discounts to libraries, schools and rural health care providers.  The representative states chosen for this report have similar issues to those Colorado is facing, namely large distances between small towns.  In most cases, these states have statutory direction from the state legislature to implement a program.
TEXAS:  Currently, Texas has two programs supporting libraries, schools and rural health care providers.  Both have state implementing authority from the legislature.

First, Texas has Rule 23-93, established by the legislature in 1993 to support distance learning, information sharing programs, and interactive multimedia communications.  This rule requires all dominant telecommunications providers to offer any services to schools and libraries at a 25% discount off of the regular tariffed rate as long as that service is used at least 50% of the time for distance learning or information sharing programs.

In a conversation with Janice Ervin, Senior Utilities Analyst for the Texas Public Utilities Commission, it was learned that this discount program has not been utilized frequently for two reasons:  First, there has been little outreach to educate schools and libraries of these provisions.  In fact, when the Public Utilities Commission did an informal evaluation of the program, it found that many of the marketing and sales staffs at the dominant telecommunications providers were unaware of the provisions, as well.  Secondly, the Public Utilities Commission has found that when schools and libraries have availed themselves of the program, there have been attempts to make the process more complicated than the law required.  Ms. Ervin believed that this discouraged participation, as well.

The second program in Texas is the Telecommunications Infrastructure Fund established by HB 2128 Section 3.606 in 1995.  The general purpose of this Act was to revise the Public Utilities Regulatory Act (“PURA”) in Texas to accommodate competition in the telecommunications marketplace.  One of the responsibilities placed on providers in exchanged for revising the PURA was this support for libraries, schools and rural health care providers.  The Telecommunications Infrastructure Fund has been collecting money from telecommunications providers, including cellular providers, for the past two years, but no disbursements have occurred.  By law, the Comptroller for the Telecommunications Infrastructure Fund has collected $75 million from telecommunications utilities and $75 million from commercial mobile service providers every year since 1995.  These funds will provide support for grants and loans to libraries, schools, and rural health care providers to fund equipment purchases, intracampus and intercampus wiring, program development, training, installation costs and statewide networking.

OKLAHOMA:  In Oklahoma, special data access rates exist for education and state and local governmental entities.  Each type of service from single user dial-up to DS-3 OR T-3 digital circuits dedicated access lines, FDDI dedicated access, OC-3 dedicated access and full motion or compressed video are available at a specific reduced rate established in a public rate schedule.
CALIFORNIA:  The California Public Utilities Commission instituted the “California Teleconnect Fund” through a rulemaking process in 1995 complying with Assembly Bill 3643.  The Fund has been limited to $40 million and is doled out on a first come, first served basis to telecommunications providers offering discounts to eligible entities until the funds are depleted.  In its initial years, the fund has depleted rapidly.  Attempts to contact the California Public Utilities Commission Staff on the details of the Program have been unsuccessful thus far.

V. Summary of Libraries, Education and Healthcare Telecommunications Coalition (LEHTC) Proposal
Introduction

In February 1996, President Clinton signed the Telecommunications Act of 1996.
  That law established processes by which libraries, schools and rural health care providers may receive discounts for basic and technically feasible and economically reasonable advanced telecommunications services.
  This proposal offers a plan to implement these discounts on a state level that is both consistent with this law and promotes the principles established by the State in encouraging better worker training through improved access to technology, and better preparation of children to be successful members of the workforce of tomorrow.

General Proposal for Libraries, Schools and Rural Health Care Providers
A telecommunications provider shall provide core and advanced telecommunications services to any eligible library, school, educational consortium or rural health care provider that submits a bona fide request for such service provided that the telecommunications provider offers the service requested within any of its service areas  and the provider is chosen by the eligible entity.
  Telecommunications providers will provide instruction relating to the telecommunications service provided for eligible rural health care providers.
  These telecommunications services are not available for resale by the library, school, educational consortium or rural health care provider.

Eligible libraries, schools, educational consortia and rural health care providers shall submit bona fide requests to more than one telecommunications provider to identify the most appropriate telecommunications provider for their particular needs.
 Telecommunications providers currently serving that geographic area must respond.
  Other telecommunications providers may respond.  A copy of the request shall be filed with the Library, Education and Rural Healthcare Provider Telecommunications Fund Administrator for general posting and to the Federal Fund Administrator.
  The telecommunications provider chosen by the eligible library, school, educational consortium or rural health care provider shall receive a disbursement from the Library, Education and Rural Healthcare Provider Telecommunications Fund.

Eligible entities may negotiate multi-year contracts.

Affordable Rates for Libraries and Schools
Establishing A Benchmark Rate for Libraries and Schools
The Public Utilities Commission shall establish state-wide benchmark prices for the telecommunications services requested by the library, school or educational consortium.  These prices shall obviate the effects of distance on telecommunications service.  The benchmark will be the lowest of a) the lowest commercially-available price in Colorado; b) the total service long run incremental cost (TSLRIC); or c) the average price paid by eligible libraries, schools and educational consortia in Metropolitan Statistical Areas in which there is competition.
  The Commission shall conduct a survey every three years of prices paid by eligible libraries, schools and educational consortia in the Front Range Corridor, focusing on large, suburban areas, to determine the rate for c).  The telecommunications provider shall receive a disbursement from the Library, Education and Healthcare Telecommunications Services Fund equal to the difference between the discounted rate provided to the eligible library, school or educational consortium and the lower of a cost-based ceiling established by the Administrator or the telecommunications provider’s bid.
  The purpose of the cost-based ceiling is to prevent abuse of the Fund.  An approved tariffed rate would be an acceptable cost-based ceiling for regulated services.

All telecommunications providers must file annually a confidential affidavit with the Commission stating its lowest commercially available rate for each advanced telecommunications service.   Libraries, schools, and educational consortia currently receiving a special rate for advanced telecommunications services continue to receive that special rate.  However, that rate is not subsidized by the Library, Education and Rural Healthcare Provider Telecommunications Fund for services already incurred.

Establishing a Formula for Libraries and Schools
Eligible libraries, schools and educational consortia shall receive the lower of the benchmark rate or a formula based on the number of students eligible for the National School Lunch Program, or another mechanism, for determining the relative economic disadvantage of the eligible entity.  This formula will be the difference between the lowest commercially available price in a geographic area and the eligible school’s percentage of eligible students served, or potentially served, in the case of schools not participating in the program, and the cost associated with the services requested.  Libraries would identify the percentage of households at or below 185% of poverty within their service areas.
  The discounts range from 20-90% of the lowest commercially available rate in a geographic area. The telecommunications provider would receive a disbursement from the Library, Education and Rural Healthcare Provider Telecommunications Fund for the discount.
 

Supplemental Discounts for Hardship Cases
The Commission shall also establish a process by which eligible libraries, schools and eligible members of an educational consortia can demonstrate to the Commission that its telecommunications costs unduly burden its operating budget and receive an additional discount to bring its telecommunications costs into line.
  The difference between this additional discount  and the original discount price will also be disbursed to the telecommunications provider from the Library, Education and Rural Healthcare Provider Telecommunications Fund.

Comparable Rates for Rural Health Care Providers

Health care providers serving persons who reside in rural areas of Colorado shall receive basic and, to the extent technically feasible and economically reasonable, advanced telecommunications services at rates that are reasonably comparable to rates charged for similar telecommunications services in urban areas of the State.
 These rates shall obviate the effects of distance on telecommunications service rates. " Reasonably comparable" rates are equal to or less than the rates being compared in urban areas, for the total package of services being used to transmit the necessary data or other information.  Services are "similar" when the users are purchasing similar bandwidth, duration and other attributes of the telecommunications network. 

The health care provider and the telecommunications carrier shall go through the following steps in order to evaluate the comparability of rates, and to establish the necessary rates and service.  The goal of these steps shall be to agree on rates without the necessity of Commission intervention. 
 

1.  Upon receiving a bona fide request for services from a health care provider, the telecommunications carrier shall review the nature of the services being requested and shall determine which services being provided in the nearest urban market (calculated by airline miles) are most similar to those being requested.  "Urban" areas for purposes of this rule are the Metropolitan Statistical Areas as defined by the Office of Management and Budget (OMB) and adjusted by the Goldsmith Modification.  The Metropolitan Statistical Areas in Colorado are Colorado Springs, Denver-Boulder-Greeley, Grand Junction, Fort Collins-Loveland and Pueblo.

2.  FOR UNREGULATED SERVICES THAT ARE REQUESTED:  Within 60 days after receiving the request, the telecommunications carrier shall prepare a verified and confidential affidavit identifying the three customers which the carrier believes are the most comparable.  This sworn statement shall set forth the names of the customers, the attributes of the service which appear similar and which appear dissimilar, and the price or prices being charged for the services.  The carrier shall, within the 60 day period, forward a copy of the statement to the party requesting the service, and shall also send a copy to the Fund Administrator.  The affidavit shall be confidential.
FOR REGULATED SERVICES THAT ARE REQUESTED:  The Commission shall collect information from currently available sources and establish an urban rate in each metropolitan statistical area.
3. The health care provider requesting service, within 60 days after receipt of the carrier's affidavit, may seek additional information from the carrier about the rates being charged and the type of service being provided in the comparable provision of service.  The carrier shall provide any reasonable additional details on the service within 30 additional days.  The parties are urged to negotiate final terms of service, through a confidential agreement.
Telecommunications Provider Eligibility

To be eligible for reimbursement from the Library, Education and Rural Healthcare Provider Telecommunications Fund, a telecommunications provider must submit an application to the Commission self-certifying that: 
1.  The provider has the managerial qualifications, financial resources, and technical competence to provide basic and/or advanced telecommunications services to such library, school, educational consortium or rural health care provider regardless of the availability of facilities or the presence of other telecommunications providers in the area; and
2.  The granting of the application furthers the goals of universal access to advanced telecommunications services.
The telecommunications provider is subject to audits to verify the information provided for eligibility.

Establishment of the Library, Education and Rural Healthcare Provider Telecommunications Fund

The Commission shall receive a disbursement from the Federal Universal Service Fund (USF) for intrastate services provided to libraries and schools and a separate disbursement for services provided to rural health care providers.
  Depending on that amount, additional funds may be collected through a funding mechanism similar to the current Colorado High Cost Fund funding mechanism to supplement the Federal USF funds for this purpose.  All collected funds, through the Federal USF and the additional funds, shall be deposited into the new Library, Education and Rural Healthcare Provider Telecommunications Fund to be used for this purpose.
Disbursements from the Library, Education and Rural Healthcare Provider Telecommunications Fund
The chosen telecommunications provider shall receive a disbursement from the Library, Education and Rural Healthcare Provider Telecommunications Fund for the discount provided to eligible entities.  For libraries, schools and educational consortia, the disbursement shall be the difference between the established discount and the lower of the telecommunications provider’s bid and a cost-based ceiling established by the Administrator.

The telecommunications provider providing service or services to eligible health care providers shall be entitled to have an amount equal to the difference, if any, between the rates charged to eligible health care providers for rural areas and the average rates charged for similar services to others in comparable rural areas in Colorado treated as a service obligation under the Universal Service Rules.  In calculating the average rates charged, reduced rates charged to all eligible health care, education and library users shall be excluded from the calculation.

Upon signing a contract with an eligible entity and filing a copy of the contract with the Fund Administrator, each eligible telecommunications provider shall receive a monthly payment equivalent to the relevant discount amount for services rendered the previous month to the eligible entity as documented for the Administrator.  The administrative details for managing the Fund will parallel the Colorado High Cost Fund.

Trigger Mechanism when the Library, Education and Rural Healthcare Provider Telecommunications Fund is Low
When 80% has been disbursed from the Library, Education and Rural Healthcare Provider Telecommunications Fund, the Fund Administrator shall begin to prioritize requests for disbursement.  Highest priority shall be reimbursing telecommunications companies serving eligible entities who are considered most rural as defined in the OMB MSA Urban Influence Codes, and have never received discounted services.  Lowest priority shall be reimbursing telecommunications companies serving eligible entities who are considered least rural, and have already received discounted services.
  Previously signed multi-year contracts will have priority.

Appealing to the Library, Education and Rural Healthcare Provider Telecommunications Fund Administrator
Eligible entities and telecommunications providers may appeal to the Fund Administrator when a disagreement arises.  The Administrator shall assess the positions of the parties and resolve the dispute. 
Absent final agreement on the terms of service, the telecommunications provider or the eligible entity may file a petition with the Commission seeking a declaration of the relative rights and obligations of the parties under this rule, the 1996 Telecommunications Act, and other applicable laws.  Normal Commission rules of practice and procedure shall apply to any such  proceedings.

Definitions
Administrator.  The Colorado Library, Education and Rural Healthcare Provider Telecommunications Fund Administrator.

 Advanced Telecommunications Service.  Any telecommunications service offered commercially under tariff or through contract by a telecommunications provider that exceeds the basic service package. This includes the communications link and the subscription fee paid to an internet service provider and any intra-school or intra-library wiring identified by the Federal Communications Commission.

Basic Services.  The following services are basic services
:

A)  Voice Grade access to the public switched network, including, at the minimum, some usage:

B)  Dual-tone Multi-Frequency (DTMF) signalling or its equivalent;

C)  Single-party service;

D)  Access to emergency services including access to 911, where available;

E)  Access to operator services;

F)  Access to interexchange services; and

G)  Access to directory assistance

Bona Fide Request.  Any request made in writing by any authorized person to order telecommunications services for eligible libraries, schools or rural health care providers to a telecommunications provider.
  This includes persons not directly connected with schools or libraries, such as officials in educational consortia, the state government procurement offices, state telecommunications department, local government procurement offices or local telecommunications departments.  A bona fide request must include certification that


A)  The library, school or educational consortium

1)  has the ability to deploy the appropriate hardware, software, wiring and training to accommodate the service;

2)  describes the services requested; 

3) certifies that the entity is eligible for services under Section 254(h), will use the services for educational purposes, and will not resell the services, and, if applicable;

4)  disaggregate allocated costs within a consortium
; or

B)  The rural health care provider

1)  which definition of health care provider in section 254(h)(5)(B) under which the requester falls;

2)  that the requester is serving a rural area (OMB defined non-metro county or Goldsmith-defined rural section of an OMB metro county);

3)  that the services requested will be used solely for purposes reasonably related to the provision of health care services or instruction that the health care provider is legally authorized to provide under the law of the state in which they are provided;

4)  that the services will not be sold, resold or transferred in consideration of money or any other thing of value;
 and

5)  if the services are being purchased as part of an aggregated purchase with other entities or individuals, the full details of any such arrangement, including the identities of all co-purchasers and the portion of the services being purchased by the health care provider. 



6) re-submit this request annually.

Eligible entities will be subject to audits. 

Commission.  The Public Utilities Commission of the State of Colorado.


Disaggregation.  Carefully recording allocation of shared facilities among consortia members.

Educational Consortium.  Any group or network including libraries and/or schools that has combined resources to provide telecommunications services or receive better rates.

Educational Purposes.  Any library or school function that promotes formal or informal learning opportunities.

Health Care Provider.  Any of the following institutions that provide services to persons in rural areas
:

1. post-secondary educational institutions offering health care instruction, teaching hospitals, and medical schools;

2. community health centers or health centers providing health care to migrants;

3. local health departments or agencies;

4. community mental health centers;

5. not-for-profit hospitals;

6. rural health clinics; and

consortia of health care providers consisting of one or more entities described above.

Library.  A library eligible for participation in State-based plans for funds under the Library Services and Technology Act.

Resale.  Receiving a telecommunications service at a discount or advantaged price and selling it to others.  Resale is not computer lab fees for students or user fees for special educational applications, resources or services, such as printing out information found on the Internet or a fee for belonging to a network or consortium.  Resale is not a charge to the recipient of health care services, either directly to the patient or to an insurance company or other payor.  Resale is not the sharing of telecommunications costs among eligible users through a consortium, whether by a cooperative or other type of joint venture business.
 


Rural Area.  Any “non-metro” county as defined by the OMB MSA list, along with the non-urban areas of those metro counties identified in the Goldsmith Modification used by the ORHP/HHS.
  

Schools.  Elementary and secondary schools as defined in paragraphs (14) and (25), respectively, of Section 14101 of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 8801).

Telecommunications Provider.  Any person that is engaged in the provision of telecommunications services.

Telecommunications Service. The transmission, between or among points specified by the user, of information of the user’s choosing, without change in the form or content of the information as sent and received regardless of the technology used, that is offered for a fee.


Total Service Long Run Incremental Cost (TSLRIC).  The forward looking cost over the long run of the total quantity of the facilities and functions that are directly attributable to, or reasonably identifiable as incremental to, such elements necessary to provide advanced telecommunications services further defined under 47 CFR Section 51 Subpart F. 

Matrix For Determining National School Lunch Program Formula
PRIVATE 
DISCOUNT MATRIX
         COST OF SERVICE  (estimated percent in                    category)




HOW

DISADVANTAGED?

Based on percent of

students in the national

school lunch program

(estimated percent in category)

low cost area

  (67%)
mid-cost area

  (26%)
highest cost

 area (7%)


< 1 (3%)
20
20
25


1-19 (30.7%)
40
45
50


20-34 (19%)
50
55
60


35-49 (15%)
60
65
70


50-74 (16%)
80
80
80


75-100 (16.3%)
90
90
90

VI. 
Positions of Parties
General Proposal (Page 9)

AT&T and MCI believe that because the FCC intends for the discount program  for schools and libraries to be operational by the start of the upcoming school year, to meet this time frame, the state commissions must act to establish intrastate rate discounts for schools and libraries following the FCC’s order due to be released May 8, 1997.  Accordingly, the Commission needs to be aware of its contemplated responsibilities, but it would be premature for it to adopt the LEHTC proposal before the FCC acts.  Even though the LEHTC proposal is very comprehensive, AT&T believes it is unlikely that the FCC will embrace the block-grant approach contained in the proposal.  Further, AT&T’s position is that a $2.25 billion fund (as envisioned in the Federal-State Joint Board Recommended Decision) would be supported by assessments on both intrastate and interstate telecommunications revenues, is of such a magnitude that additional state funds or discount programs would not be prudent.

Further, AT&T and MCI believe that allowing multi-year contracts may not be competitively neutral because the fund could deplete and reimbursement might not be available.  AT&T and MCI recommend that the Commission establish a per institution cap for planning and budgeting.

Finally, AT&T and MCI do not take a strong position on having a state Administrator since the Joint Board recommended not having one.  They note that the Joint Board recommended that schools and libraries submit requests to the Federal Fund Administrator, who would post them on the website as competitive bids are required for all services eligible for discount.  While it is the state’s prerogative to require that the request also go to a state fund administrator, AT&T and MCI believe that the Federal Fund Administrator may obviate the need for a state fund administrator.  They also believe that such a process is also in the best interests of the states, as well as eligible institutions, since it will help minimize the administrative cost that would be necessary, should the Federal Fund Administrator have to constantly request information from the state fund administrators.  Additionally, the Joint Board recommends that eligible institutions and carriers seek recourse from the Federal Communications Commission regarding interstate rates. Therefore, they believe it would be beneficial if the Federal Fund Administrator has details on all requests. 

The Colorado Telecommunications Association (“CTA”) supports discounts for schools, libraries and rural health care providers (receiving entity), but its membership believes that a specific program which is established to provide for these discounts should fully reimburse the telecommunications provider for the difference between its price and the discounted price charged to the receiving entity.  The proposals as drafted do not appear to meet this requirement.

Some of the language as proposed is confusing, and the mechanisms are very complex.  CTA advocates simplification of the methods and mechanisms to reduce the costs of administration.  Also, CTA would note that many of the items appearing in the report which are footnoted with a paragraph cite from the federal Act do not, upon review, seem to be quotes from that Act.  Instead, the language appears to be paraphrasing of the Act.  CTA takes exception to this format because such paraphrasing could lead to misinterpretation.  CTA believes that the actual language from the Act should be stated.

A specific CTA concern with the proposal is that the proposal requires telecommunications carriers to respond to a bona fide request if it offers the requested service in any of its service areas.  CTA recommends that a response should only be required if the telecommunications carrier offers the service in the pertinent service area.

US West expresses concern about determining the lowest commercially available price for both the benchmark and the formula processes.  While this issue is expected to be addressed in the Federal Notice of Proposed Rulemaking, US West is concerned that most services are offered as part of a package of services and it is difficult to establish a per service price.

Establishing a Benchmark Rate for Libraries and Schools (Page 10)
In general, the Working Group discussed alternative mechanisms for establishing the Benchmark Rate such as using a specific rate multiplied by a specific distance instead of using the lowest commercially-available price in Colorado or using a costing or pricing model instead of using the TSLRIC.  However, no agreement was reached during the discussions.

In addition, AT&T, MCI AND US WEST object to including a separate mechanism (the Benchmark)  which is a departure from the Joint Board’s Recommendation of the Formula.

Specific objections to components of the Benchmark Rate process are as follows:

1.  All telecommunications providers involved in the discussions object to including TSLRIC as a price standard.  Many point out that the Joint Board rejected TSLRIC as the discount standard.

2.  AT&T, MCI AND US WEST disagree that the Benchmark Rate mechanism should obviate the effects of distance.
3.  AT&T and MCI disagree with the annual filing of a confidential affidavit.  In an environment transitioning to competition, AT&T and MCI do not believe this provision is competitively neutral.  They believe that a competitive bid process should eliminate the need for filing the affidavit.
4.  AT&T and MCI do not agree that the Administrator has authority to establish a cost-based ceiling for implementing this section.
5.  While CTA and PTI do not object to the Benchmark process, they do object to including a cost-based ceiling.  They believe that the tariffed rate and competition should suffice for assuring there is no abuse of the process.
Establishing a Formula for Libraries and Schools (Pages 10-11)

AT&T and MCI are concerned about overlapping populations that schools and public libraries may serve.  For example, schools serve school-age children that are also served by libraries.  AT&T and MCI support the Joint Board recommendations that establish a National School Lunch Program-based mechanism, but also recommend seeking additional information and comments on what measures of economically disadvantaged libraries could use instead.
 

AT&T and MCI are also supporting the Joint Board’s recommendation for the lowest corresponding price, defined as the lowest price charged to similarly situated non-residential customers for similar services constitute the ceiling for the competitively bid pre-discount price.  In areas where there is no competition, they recommend that the lowest corresponding price constitute the pre-discount price.
  This is the definition anticipated for use as part of the formula.

Supplemental Discounts for Hardship Cases (Page 11)
Many telecommunications providers do not believe the Commission has the authority to implement this section.  If the Commission does not have the authority, implementing legislation would be required.

Further, AT&T and MCI believe that in addition to implementing legislation, the Commission would not be able to fund this section unless it raised its own funds.

Comparable Rates for Rural Health Care Providers (Pages 11-12)

In general, because the Joint Board did not provide significant recommendations for  implementing this section, AT&T and MCI reserve judgment regarding the feasibility or implementability of this section.

AT&T, MCI, CTA, PTI and US West do not support rates that obviate distance costs for rural health care providers.  Further, they disagree with the proposal’s position that a discount providing a “reasonably comparable” rate must result in a price that is equal to or lower than rates in urban areas.

Unregulated and Regulated Services Processes for Rural Health Care Providers (Page 12)

US West believes the information required in the verified and confidential affidavit is proprietary and recommends that the information be provided only to the Fund Administrator.  AT&T agrees with US West that customer name and service information is proprietary.  However, AT&T believes that to release this information as outlined in the proposal would violate the Commission’s customer information/privacy rules.  AT&T Wireless, another provider of unregulated services, prefers not to provide any such information to a Fund Administrator.

CTA and PTI recommend that the section referring to regulated services refer to regulated providers instead and that the process include price lists that these providers submit to the Commission for use in determining the urban rates for regulated and unregulated services for regulated providers.

Trigger Mechanism When the Library, Education and Rural Healthcare Provider Telecommunications Fund is low (Page 14)

AT&T and MCI recommend both a fund cap for schools and libraries and a fund cap for rural health care providers, as well as a per institution cap.  AT&T and MCI recommend this to ensure funds are available for those institutions that really need assistance.

Appealing to the Library, Education and Rural Healthcare Provider Telecommunications Fund Administrator (Page 14)
AT&T and MCI believe that appealing to the Library, Education and Rural Healthcare Provider Telecommunications Fund Administrator using the current arbitration rules for interconnection is too cumbersome.  AT&T and MCI recommend developing a more informal mediation process that could be followed by a formal process if mediation is unsuccessful.  The Commission uses a similar model for informal and formal complaints.

Definitions (Pages 14-17)
US West, AT&T and MCI prefer to see services supported by the Colorado Library, Education and Rural Healthcare Provider Telecommunications Fund defined in different categories.  The LEHTC Proposal defines basic and advanced telecommunications services.  They recommend using a different terminology than advanced telecommunications services because they believe the subscription fee paid to an internet service provider and any intra-school or intra-library wiring are not telecommunications services irrespective of the Federal Communications Commission requiring their support through the discount mechanism.

AT&T and MCI believe the definition of educational consortia should be modified to eliminate any potential for abuse given that consumers of all telecommunications services essentially fund the discount program.  Not only should the Commission strictly limit consortia to eligible schools and eligible libraries, it should clearly prohibit resale of discounted services.  They would prefer the definition of educational consortia be limited to a group of eligible libraries and/or schools that has combined resources to obtain telecommunications services and/or preferred rates for telecommunications services.

Additional Issues

1.  Cost Recovery:  US West is concerned about the fact that the proposal is silent on how telecommunications providers are allowed to recover the cost of what they must pay into the fund to support the schools, libraries and rural health care fund.  They recommend that the Commission allow telecommunications providers to pass the costs on as an end user surcharge or through rate increases to the general body of rate payers.  AT&T and MCI share this concern and expect that the Federal Communications Commission will address this issue.

2.  Payment Schedule:  CTA is concerned that there will be a two month payment lag between the time its members provide the service and the time that they receive reimbursement from the Fund.  Currently, CTA members are paid before they supply the service.  The proposal requires that they receive reimbursement one month after they provide the service.  CTA believes this may provide a hardship on the smaller telecommunications providers.

VII. 
Recommended Next Steps
1.  April 16, 1997
Submission of Initial Report

2.  April 22, 1997
Issuance of Notice of Proposed Rulemaking (NOPR)
3.  May 9, 1997 
Anticipated FCC Report & Order
4.  May 10, 1997
Publication of NOPR in  Colorado Register
5.  May 30, 1997
Comments Due
6.  June/July 1997  Hearings/ Decision/Order
7.  Early August
Rules in Effect
VIII.  Conclusion


LEHTC representatives and the Colorado High Cost Fund Task Force have

spent long hours over several months reviewing, discussing and negotiating

the LEHTC proposal.  As the Commission enters a rulemaking process, more

discussion will need to occur to resolve outstanding issues. This Interim

Report provides the Commissioners with guidance from the library, education

and rural healthcare communities, as well as the telecommunications provider

community.  It also provides a brief description of what other states are

doing.  While these issues are complex, the Commissioners have room to

proceed knowing what concerns will arise during the rulemaking process.

� Public Law 104-104, Signed February 1996


� 47 U.S.C. 254(j)


� The Joint Board was established at 47 U.S.C. 254(a)(1) to advise the Federal Communications Commission and states on implementing the universal service provisions of the Act.  Joint Board Recommendations (Para. 556)


� Joint Board Recommendations (Para. 611)


� Joint Board Recommendations (Paras. 778-817)


� Joint Board Recommendations (Paras. 778-817)


� 47 U.S.C. 254(h)(1)(B)


� 47 U.S.C. 254 (h)(1)(A)


� 47 U.S.C. 254 (c)(3)


� 47 U.S.C. 254(f)


� 47 U.S.C. 254(A)(1)


� Joint Board Recommendations, FCC CC Docket No. 96-46, Document No. FCC 96J-3, released November 8, 1996 


� PL 104-104, Section709, The Advisory Committee on Telecommunications and Health Care was established on June 12, 1996 by the Federal Communications Commission to provide advice to the Commission and the Joint Board on telemedicine, particularly the rural telemedicine provision of the Telecommunications Act of 1996.  The Advisory Committee was comprised of thirty eight individuals with expertise and experience in the fields of health care, telecommunications and telemedicine, including Coloradan Chuck Holum, who represented the Western Governors Association during the proceedings.


� Joint Board Recommendations, Para. 9 & Paras. 440-716


� Joint Board, Para. 10 & Paras. 632-751


� Joint Board, Para. 833


� See, for example, Comments by Oregon PUC 


� See, for example, Comments by PUC of Texas


� Report of the HB 1335 Telecommunications Working Group to the Colorado Public Utilities Commission, November 30, 1995, Page 61.


� Joint  Board Recommendation (Para. 606)


� PL 104-104


� 47 U.S.C. 254(h)(1)(A&B)


� 47 U.S.C. 254(h)(1)(A&B)


� 47 U.S.C. 254(h)(1)(A)


� 47 U.S.C. 254(h)(3)


� 47 U.S.C. 254(h)(1)(A&B)


� Although this is not specified in the law or the Federal-State Joint Board’s Recommendations, requiring a response assures that the libraries, schools and rural health care providers will know if they may avail themselves of these discounts.  However, it is impractical to require providers without  any facilities and services in a particular service area to offer discounts.


� The Federal-State Joint Board recommends sending the requests to a Federal Administrator (Para. 602).  While the concept is beneficial, it is more appropriate to file a request with a state agency to assure that telecommunications providers interested in Colorado view it and to assure eligible entities will comply appropriately.


� Neither the Federal Law nor the Joint Board discussion address this issue.


� Metropolitan Statistical Areas are established by the Office of Management and Budget based on census data.  This option was not established by the Joint Board.  However, it supports rural areas of the state better than the formula discussed in the following section, since rural rates are notoriously difficult to afford due to distance and density factors. Also, it combines elements from AT&T and MCI’s suggested mechanisms to the Joint Board.


� 47 U.S.C. 254(h)(1)(B), while the law specifies that the State establishes discounts and reimbursements for intrastate services, the Joint Board establishes a program for both interstate and intrastate services that provides the difference between the local commercial rate and the formula discussed below (Para. 540-542 & 555).  The unique circumstances in Colorado, an equalized school funding formula and significant rural areas, demand variations for providers in this state.


� Parallels Joint Board Recommendation (Para. 572)


� This varies from the Joint Board matrix (Para. 555) because a library service area differs from school districts and the population served is broader than school-age children.


� Parallels Joint Board Recommendation (Para 540-542 & 555)


� This differs from the Joint Board’s Recommendation but parallels the Colorado High Cost Fund mechanism for additional support.


� 47 U.S.C. 254(h)(1)(A)


� The Joint Board provided little guidance on implementing this provision.  These steps are based on previous processes implemented by the Colorado Public Utilities Commission for other programs.


� 47 U.S.C. 254(h)(1)(B) requires that the State establish a program for intrastate services.  However, this proposal differs from the Joint Board Recommendations  which maintain the funds for all programs at the Federal level for disbursement purposes.


� 47 U.S.C. 254 (h)(1)(B)


� Joint Board Recommendations (Para. 680-683)


� Parallels Joint Board Recommendations (Para 556) but focuses on Colorado-specific issues rather than those addressed by Joint Board.


� Joint Board Recommendations (Para. 485-464 & 473-484)


� Joint Board Recommendation (Para. 4)


� 47 U.S.C. 254 (h)(1)(A&B)


� Joint Board Recommendation (Para. 593-596 & 599-604)


     �  Joint Board Recommendation (Para. 690)  For a discussion of OMB metro and non-metro areas, Metropolitan Statistical Areas and the Goldsmith Modification, see ORHP/HHS comments  to the Joint Board at 5 and section XI.C.1.b of the Joint Board Recommendations


     �  47 U.S.C. § 254(h)(3).


� Joint Board Recommendation (Para. 725-726 )


� 47 U.S.C. 254(h)(5)(B)


� 47 U.S.C. 254(h)(4)


� 47 U.S.C. 254(h)(3) and Joint Board Recommendations (Para. 597 & 598)


     �  Joint Board Recommendation (Para. 690)  For a discussion of OMB metro and non-metro areas, MSAs and the Goldsmith Modification, see ORHP/HHS comments at 5 and section XI.D.1.c., supra.


� 47 U.S.C. 254(h)(5)(B)


� 4 CCR 723-2.3, in part


� 4 CCR 723-2.8 & 2.11


� 4 CCR 723-30


� Joint Board Recommendation (Paras 545 & 546)


� Joint Board Recommendation (Para. 568)


� Joint Board Recommendation (Para. 546)
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