Decision No. C97-430

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-087T

in the MATTER of the APPLICATION of big sandy telecom, inc. for AUTHORIZATION permitting the sale or transfer of stock of its parent, mjd communications, INc.

and

in the matter of the application of columbine ACQUISITION corp. for AUTHORIZATION permitting the sale or TRANSFER of stock of its PARENT, mjd COMMUNICATIONS, inc.

and

in the matter of the application of SUNFLOWER telephone company, inc. for authorization permitting the sale or TRANSFER of stock of its PARENT, mjd COMMUNICATIONS, inc.

commission decision authorizing the sale or transfer of mjd COMMUNICATIONS, inc.

Mailed Date:  May 2, 1997

Adopted Date:  April 22, 1997

I. by the commission

A. Statement

1. On February 21, 1997, Big Sandy Telecom, Inc. (“BST”), Sunflower Telephone Company, Inc. (“Sunflower”), and Columbine Acquisition Corporation (“Columbine”) (collectively “Applicants”) filed an application (“Application”) in accordance with §§ 40-5-105 and 40-15-204, C.R.S., and Rule 55 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, requesting authorization to sell or transfer the stock of the Applicants’ ultimate parent, MJD Communications, Inc. (“MJD”).  A Motion for Protective Order was also filed on February 21, 1997.  The Application was noticed by the Commission on February 28, 1997.  No interventions have been filed by any person.

B. Findings of Fact and Conclusions of Law

1. BST is a Delaware corporation authorized to do business in Colorado.  BST holds a certificate of public con-venience and necessity (“CPCN”) to provide telecommunications services within the State of Colorado.  It conducts its certifi-cated telephone operations in Colorado under the name “Big Sandy Telecom.”

2. BST’s principal place of business is P.O. Box 199, 908 West Frontview, Dodge City, Kansas 67801-0199.  Its principal place of business in Colorado is 631 Elk Street, P.O. Box 218, Simla, Colorado 80835.

BST’s directors are:


Jack H. Thomas

Meyer Haberman

Eugene B. Johnson

Robert M. Van Degna

Thadeus J. Mocarski

BST’s officers are:


Jack H. Thomas, Chief Executive Officer

John P. Duda, President and Chief 


Operating Officer

Eugene B. Johnson, Senior Vice President 

Walter E. Leach, Jr., Vice President and


Chief Financial Officer

Patrick Morse, Vice President, General 


Manager and Secretary

Mike Stein, Vice President and Treasurer

Shirley J. Linn, Assistant Secretary

Lisa Hood, Controller



3.
A copy of BST’s Certificate of Incorporation is attached to the Application as Appendix A.  A copy of its cer-tificate to do business in Colorado is attached to the Applica-tion as Appendix B.



4.
Columbine is a Delaware corporation authorized to do business in Colorado.  Columbine has obtained the approval of this Commission to obtain a CPCN to provide telecommunications services within the State of Colorado.
  Upon the completion of the transaction identified in footnote 1, Columbine will conduct its certificated telephone operations in Colorado under the name of “Columbine Telephone Company, Ltd.”



5.
Columbine’s principal place of business is P.O. Box 199, 908 W. Frontview, Dodge City, Kansas 67801-0199.  Its principal office in Colorado is located at 10027 Highway 17, P.O. Box 55, Mosca, Colorado 81146-0055.


Columbine’s directors are:



Jack H. Thomas



Meyer Haberman



Eugene B. Johnson



Robert M. Van Degna



Thadeus J. Mocarski


Columbine’s officers are:



John H,. Thomas, Chief Executive Officer



John P. Duda, President and Chief Operating Officer



Walter E. Leach, Jr., Chief Financial Officer



Patrick Morse, Vice President, General Manager, and




Secretary



Lisa Hood, Controller



Michael Stein, Vice President and Treasurer



Eugene B. Johnson, Assistant Secretary



Neil A. Torpey, Assistant Secretary



6.
A copy of Columbine’s Certificate of Incorporation is attached to the Application as Appendix D.  A copy of its certificate to do business in Colorado is attached to the Appli-cation as Appendix F.



7.
Sunflower is a Kansas corporation authorized to do business in the State of Colorado.  Sunflower holds a CPCN to provide telecommunications services within the State of Colorado.  It conducts its certificated telephone operations in Colorado under the name “Sunflower Telephone Company.”



8.
Sunflower’s principal place of business is P.O. Box 199, 908 W. Frontview, Dodge City, Kansas, 67801.  Sunflower has no office in Colorado.


Sunflower’s Directors are:



Jack H. Thomas



Meyer Haberman



Eugene B. Johnson



Robert Benbow



Robert M. Van Degna



Thadeus J. Mocarski


Sunflower’s officers are:



Jack H. Thomas, Chief Executive Officer



John P. Duda, Chief Operating Officer



Walter E. Leach, Jr., Chief Financial Officer



Patrick Morse, Vice President and General Manager



Lisa Hood, Controller



Michael Stein, Treasurer



Patrick Morse, Secretary



Walter E. Leach, Jr., Assistant Secretary



9.
Sunflower’s Articles of Incorporation is attached to the Application as Appendix G.  Sunflower’s certificate to do business in Colorado is attached to the Application as Appen-dix I.



10.
BST, Columbine, and Sunflower filed this Verified Joint Application in order to gain approval from the Commission for a stock transfer (the “Stock Transfer”) involving certain of their parent corporations.  The Stock Transfer which is the subject of the Application will not directly affect BST or the CPCN it holds to provide telephone service in Simla, Ramah, and Matheson, Colorado.  Nor will the Stock Transfer which is the subject of the Application directly affect Columbine or the CPCN it will soon hold to provide telephone service in the Mosca and Crestone, Colorado exchanges and to the United States Department of the Interior, National Park Service for the Great Sand Dunes National Monument, Colorado.  Third, the Stock Transfer which is the subject of the Application will not directly affect Sunflower or the CPCN it holds to provide local exchange service in Kiowa, Cheyenne, and Prowers Counties, Colorado.  Third, the Stock Transfer which is the subject of the Application will not directly affect Sunflower or the CPCN it holds to provide local exchange service in Kiowa, Cheyenne, and Prowers Counties, Colorado.



11.
The Stock Transfer will alter the corporate struc-ture several levels above BST, Columbine, and Sunflower to elim-inate Fleet Venture Resources, Inc., and its affiliates (“Fleet”), as an owner of the ultimate parent of BST, Columbine, and Sunflower, and to essentially substitute in Fleet’s place Kelso Investment Associates V, L.P., Kelso Equity Partners V, L.P., and Carousel Capital Partners, L.P. (collectively, the “Purchasers”).  The Purchasers possess the necessary assets and expertise to ensure that the customers of BST, Columbine, and Sunflower are not adversely affected by the Stock Transfer.



12.
BST, Columbine, and Sunflower are all wholly-owned subsidiaries of MJD Services Corp., which in turn is a wholly-owned subsidiary of MJD.  The stock of MJD is owned by Fleet, MJD Partners, L.P. (“MJD Partners”), and two employees of MJD (the “Minority Shareholders”).  Pursuant to the Stock Transfer, MJD will repurchase all of Fleet’s equity interest in MJD.  The Purchasers will contribute $15,000,000 to MJD for a 50 percent ownership interest in MJD with an option for the Purchasers to buy more MJD stock at a later date.



13.
Pursuant to the Stock Transfer, MJD will guarantee $39.2 million of new debt, which debt will be secured by a pledge of stock of ST Enterprises, Ltd., MJD Services Corp., and MJD Holdings Corp.  The Stock Transfer also will result in the retirement of approximately $11.5 million in subordinated debt of ST Enterprises, Ltd., which debt previously was secured by a lien on Sunflower’s assets.  ST Enterprises, Ltd., is Sunflower’s parent.  The new debt will not require any such lien on Sun-flower’s assets.



14.
The result of the Stock Transfer will be that the owners of MJD will be MJD Partners, the Minority Shareholders. and the Purchasers.  Diagrams describing BST’s, Columbine’s and Sunflower’s current corporate structure--and the proposed new structure following the Stock Transfer are attached to the Appli-cation as Appendix J.



15.
BST, Columbine, and Sunflower will continue to offer telephone service under the current tariffs which are already on file with the Commission.
  These tariffs will remain in effect until such time as they are changed according to law and the rules and regulations of this Commission.



16.
The most recent balance sheet of BST and Sunflower were filed with the Application under seal as Appendices K and L.  There is no balance sheet for Columbine because it has not yet begun operations in Colorado pending the completion of its trans-action with Columbine Telephone Company, Inc. (“CTC”).  The bal-ance sheets of the new ultimate parents of BST, Columbine, and Sunflower--MJD Partners and the Purchasers--were filed with the Application under seal as Appendices M and N, respectively.



17.
The most recent statements of income and of retained earnings of BST, Sunflower, MJD Partners, and the Pur-chasers were filed with the Application under seal as Appendices O through R, respectively.  There is no statement of income and retained earnings of Columbine because it has not yet begun operations in Colorado pending the completion of its transaction with CTC.



18.
BST and Sunflower are regulated monopolies and no other utility provides similar service within their respective service territories.  Columbine will be so situated upon the completion of the transaction with CTC.



19.
Applicants assert that the potential impact of the Stock Transfer will have minimal or no effect upon BST’s, Columbine’s, and/or Sunflower’s ability to conduct telephone utility operations and that the Stock Transfer will not affect BST’s, Columbine’s and Sunflower’s financial resources to conduct telephone company operations.  BST, Columbine, and Sunflower will continue to have sufficient working capital to operate and main-tain the telephone system in good repair, the Stock Transfer will not affect BST’s Columbine’s, and Sunflower’s retention of cur-rent BST, Columbine, and Sunflower employees, and the employees of the Purchasers will have no direct involvement with the oper-ations of BST, Columbine, and Sunflower.



20.
Applicants assert that the Stock Transfer will not affect the accounting entries of BST or Sunflower.



21.
Applicants assert that the Stock Transfer will result in no detriment to the customers of BST, Columbine, and Sunflower.  The kinds and costs of service rendered before and after the transfer will remain unchanged.



22.
Applicants assert that the Stock Transfer will benefit the customers of BST, Columbine, and Sunflower because it will provide additional financial resources which should reduce the cost of capital for the certificated entities and better enable the certificated entities to provide technological and service upgrades, if necessary.



23.
Applicants assert that the Stock Transfer also will benefit the customers of BST, Columbine, and Sunflower because it will better enable the certificated entities to com-pete in Colorado’s emerging competitive market and will further competition within the State of Colorado.



24.
This matter involves the sale or transfer of a parent corporation’s stock.  Previously, this Commission has con-strued § 40-5-105, C.R.S., to require approval by the Commission of the transfer of stock of a parent corporation.  See In the Matter of the Application of Airsignal of Colorado, Inc., Airsignal International, Inc., WUI, Inc., XEROX Corporation, and MCI Communications Corporation, Application No. 34608, Decision No. C82-803, issued May 25, 1982.



25.
Under § 40-5-105, C.R.S., the assets of a public utility, including its certificate of public convenience and necessity, may be transferred outside the ordinary course of business as any other property, but only upon Commission approval, subject to appropriate terms and conditions which the Commission may attach.



26.
It is found and concluded that the Stock Transfer is just, reasonable, and in the public interest.

II. order

A. The Commission Orders That:

1. The Verified Joint Application filed by Big Sandy Telecom, Inc., Columbine Acquisition Corp., and Sunflower Tele-phone Company on February 21, 1997 is granted subject to the following terms and conditions:


a.
Receipt of all additional necessary approvals or reviews from regulatory authorities, including, but not limited to, the Federal Communications Commission.  Copies of these decisions shall be filed with this Commission within 30 days of the decision being issued.


b.
Within ten days of the final closing of the sale or transfer of the stock of MJD Communications, Inc. (“MJD”), the Applicants shall file copies of doc-uments detailing the final total sale or transfer price and sources and amounts of funding.


c.
Approval of this Application does not in any way compromise this Commission’s ability to review the charges and cost-allocations among and between MJD and its subsidiaries.


d.
The Commission may, upon appropriate find-ings, require certain adjustments to the telephone operations cost of service, including, but not limited to, issues such as double leverage.


e.
In no event shall charges to rate-payers exceed those charges associated with the necessary pro-visioning of telephone services regardless of the financial integrity of MJD as a result of this sale or transfer of assets.


f.
Since the benefits of this transaction will flow primarily to the stockholders, Applicants’ rate-payers will not bear any costs associated with or resulting from this sale or transfer of assets, now or in the future.  All of these costs shall be borne by the stockholders of MJD.


g.
Service quality will not be compromised as a result of this sale or transfer of assets and will con-tinue to be provided in accordance with the Commis-sion’s Quality of Service Rules found at 4 CCR 723-2.

2. Applicants shall file with the Commission such documents and information requested by the Commission Staff in order to demonstrate that the terms and conditions of this Deci-sion have been met.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING April 22, 1997.



( S E A L )



ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



R. BRENT ALDERFER
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT.

g:\orders\

� This Commission has approved Columbine’s request to obtain, via transfer, the CPCN currently held by Columbine Telephone Company, Inc. (“CTC”).  See Recommended Decision No. R96-379 (Docket No. 95A-612T).  However, the underlying transaction between Columbine and CTC has not yet closed and the CPCN has not yet been transferred.


� Columbine intends to initially provide services under the CTC tariff currently on file with the Commission.
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