Decision No. C97-395

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-159T

in the matter of PROPOSED rules regarding amendments to the rules on interconnection and unbundling, 4 ccr 723-39, and to the rules for the resale of TELECOMMUNICATIONS services, 4 ccr 723-40.

notice of proposed rulemaking

Mailed Date:  April 15, 1997

Adopted Date:  April 10, 1997

I. by the commission

A. Statement

1. The Colorado Public Utilities Commission hereby gives notice of proposed rulemaking regarding amendments to the rules on interconnection and unbundling, 4 Code of Colorado Regulations ("CCR") 723-39 ("Interconnection and Unbundling Rules"), and to the rules for the resale of telecommunications services, 4 CCR 723-40 ("Resale Rules").  Specifically, these proposed amendments would amend the definition of "incumbent telecommunications provider" in the Interconnection and Unbundl-ing Rules and the definition of "incumbent facilities-based tele-communications provider" in the Resale Rules.

2. The intent of the proposed rule amendments is to conform these two rule paragraphs to rules promulgated by the Federal Communications Commission ("FCC") and found at 47 C.F.R. § 51.233 (1996).  Section 51.233, which is contained in the subpart pertaining to the obligations of all local exchange carriers ("LECs"), provides:

Application of additional requirements.


(a)  A state may not impose the obligations set forth in section 251(c) of the [Telecommunications] Act [of 1996 ("Act")] on a LEC that is not classified as an incumbent LEC as defined in section 251(h)(1) of the Act, unless the [Federal Communications] Commission issues an order declaring that such LECs or classes or categories of LECs should be treated as incumbent LECs.


(b)  A state commission, or any other interested party, may request that the [Federal Communications] Commission issue an order declaring that a particular LEC be treated as an incumbent LEC, or that a class or category of LECs be treated as incumbent LECs, pursuant to section 251(h)(2) of the Act.

47 C.F.R. § 51.233.  Since the Commission's rules set forth addi-tional conditions and provide that this Commission shall make the pertinent determinations, they are apparently preempted in part by this federal regulation and must be amended.

3. Additionally, the Commission is interested in receiving input as to any potential substitute provisions con-cerning the definition of incumbent LECs which would not conflict with the pronouncements of the FCC.

4. A copy of the proposed rules is attached to this notice of proposed rulemaking as Attachment A and Attachment B.  The statutory authority for the proposed rules is found at §§ 40-2-108 and 40-15-501 et seq., C.R.S.

5. The Commission will conduct a hearing on the pro-posed rules and related issues at the below stated time and place.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the Commission deems oral presentations unnecessary.  The Commission also encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before hearing, the Commission requests that such comments be filed ten days prior to the hear-ing date.  The Commission will consider all submissions.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the May 10, 1997 edition of The Colorado Register.  At the time of filing with the Secretary of State, this notice shall also be filed with the Office of Regulatory Reform.

2. Hearing on the proposed rules and related matters shall be held before an Administrative Law Judge for the Commis-sion as follows:

DATE:
June 13, 1997

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

Office Level 2 (OL2)

Logan Tower

1580 Logan Street

Denver, Colorado

At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.

3. Interested persons may file written comments in this matter before hearing.  The Commission requests that such prefiled comments be submitted at least ten days before the scheduled hearing.  All submissions, whether oral or written, will be considered by the Commission.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING April 10, 1997.
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



R. BRENT ALDERFER
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI ABSENT.
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