Decision No. C97-390

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-543CP-Extension

in the matter OF THE application OF thomas mcevoy dba emerald taxi, 2805 wildwood drive, estes park, COLORADO 80517, for an extension authorizing scheduled and call-and-demand limousine service between certain points as set forth in the application.

decision denying exceptions

Mailed Date:  April 10, 1997

Adopted Date:  April 10, 1997

I. by the commission

Statement

This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of exceptions to Decision No. R97-242.  In accordance with the provisions of § 40-6-109(2), C.R.S., timely exceptions were filed by Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab ("Estes").  Applicant, Thomas McEvoy, doing business as Emerald Taxi ("Emerald"), filed a response and motion to strike.  Since the filing of exceptions to a recommended decision is an appro-priate vehicle to contest a denial of intervention, Emerald's motion to strike will be denied.

At issue in these exceptions is the propriety of the denial of permissive intervention to Estes by the Administra-tive Law Judge ("ALJ") in this application proceeding.  Emerald filed its application on December 24, 1996.  Estes filed its peti-tion for leave to intervene on January 29, 1997.  In its excep-tions, Estes makes several arguments suggesting error by the ALJ.

Now being duly advised in the premises, the Com-mission will deny the exceptions.

Findings and Conclusions

Estes first claims that it has standing pursuant to its Certificate of Public Convenience and Necessity ("CPCN") PUC No. 27856, the service territory of which would conflict with the authority sought by Emerald in this docket; however, CPCN PUC No. 27856 was revoked on July 26, 1996 and the request to reconsider a petition to reopen that proceeding was denied on December 20, 1996.  See Decision No. C96-1309.  Thus, since CPCN PUC No. 27856 was revoked at the time this docket was commenced, no value should be attributed to the prior operations of Estes under CPCN PUC No. 27856.

Estes further argues that it should have been permitted to intervene because the 30-day emergency temporary authority it was granted on October 18, 1996, see Decision No. C96-1115, was extended automatically by the filing of a motion to extend, which motion had not been ruled on as of January 29, 1997.
  As concluded in Decision No. C97-362, the emergency temporary authority was not extended by the filing of the motion to extend and, therefore, expired by operation of law on November 17, 1996.  This proposition is explicitly set forth in Gambler's Express, Inc. v. Public Utilities Commission, 868 P.2d 405 (Colo. 1994).  See also § 40-6-120(4), C.R.S. ("emer-gency [temporary] authority . . . shall expire no later than thirty days after it was issued").  Thus, since the emergency temporary authority had expired by the time this docket was com-menced and since Estes did not hold a valid emergency temporary authority when it petitioned for intervention, this argument must fail.

Estes, however, does correctly point out that the ALJ erred in finding that no tariff was filed under the emergency temporary authority.  Instead, with respect to the tariffs filed under the emergency temporary authority, the ALJ should have found that they became void and of no legal effect when the emer-gency temporary authority expired on November 17, 1996.  Thus, this fact finding error is harmless.  As a result, operations, if any, conducted by Estes after November 17, 1996 under the emer-gency temporary authority granted on October 18, 1996, were in violation of Colorado law.

Since Estes held no authority issued by this Com-ission on the date the application in the instant matter was filed, and has not been issued any authority to provide passenger transportation services since that date, it will not be "inter-sted in or affected" by any order in this docket.  Section 40-6-109(1), C.R.S.; Yellow Cab Cooperative Ass'n v. Public Utilities Comm'n, 869 P.2d 545 (Colo. 1994) (interpreting the intervention standard applicable to the Public Utilities Commission).  As a result, the Commission will affirm the ALJ's denial of Estes' petition to intervene.

II. ORDER

The Commission Orders That:

The motion to strike filed by Thomas McEvoy, doing business as Emerald Taxi, is denied.  

The exceptions filed by Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab, are denied.

Thomas McEvoy, doing business as Emerald Taxi, is hereby granted an extension of Certificate of Public Convenience and Necessity PUC No. 54317 in amended form per the discussion set forth in Decision No. R97-242.  This certificate which per-its Thomas McEvoy, doing business as Emerald Taxi, to operate as a common carrier by motor vehicle for hire, is as follows:

The transportation of

passengers and their baggage,


1)
In taxi service, between all points within a 12-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36, Estes Park, Colorado, and between said points on the one hand, and, on the other hand, Denver International Airport, in Denver, Colorado, via either of the following routes:  A)  U.S. Highway 36 to Colorado Highway 66, to Interstate Highway 25, to Interstate 70, to Pena Boulevard; or B) U.S. High-way 36, to Colorado Highway 66 to Interstate High-way 25, to 104th Avenue, to Tower Road, to Pena Boule-vard.


2)
On schedule and in call-and-demand limousine service, between all points within a 10-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in the Estes Park, Colorado, on the one hand, and, on the other hand, the following named points in Denver, Colorado:  Denver International Airport, the Greyhound Bus Terminal located at 1055 19th Street, and Union Station;


3)
In call-and-demand limousine service, between all points within a 10-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in the Estes Park, Colorado, on the one hand, and all hotels within the City and County of Denver, State of Colorado, on the other hand; and


4)
In sightseeing service, between all points within a ten-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in the Estes Park, Colorado, on the one hand, and all points in the State of Colorado, on the other hand.

RESTRICTIONS:


1)
Part 1 of this Certificate is restricted against service to intermediate points between Estes Park and Denver International Airport.


2)
The scheduled portion of Part 2 of this Cer-tificate is restricted to providing service to points named in the carrier's filed schedule.


3)
Parts 2 and 3 of this Certificate are restricted against picking up or dropping off any per-sons in Boulder County; are restricted to travel along the route of U.S. Highway 36 to Colorado Highway 66 to I-25 to the Denver area and return; and are restricted against serving intermediate points not otherwise listed in the Certificate or its restrictions.


4)
Part 4 of this Certificate is restricted against providing transportation in Lake County, Colo-rado.

Thomas McEvoy, doing business as Emerald Taxi, shall cause to be filed with the Commission, certificates of insurance as required by Commission rules.  Thomas McEvoy, doing business as Emerald Taxi, shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If Thomas McEvoy, doing business as Emerald Taxi, does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Decision is effective on its Mailed Date.

ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING April 10, 1997.
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____________________

Bruce N. Smith

Director
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OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________




R. BRENT ALDERFER
________________________________

Commissioners

COMMISSIONER VINCENT MAJKOWSKI
ABSENT, BUT CONCURRING.
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    � The Commission issued its decision denying the motion on April 7, 1997.  See Decision No. C97-362.
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