Decision No. C97-366

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-331T
Re:  The Investigation and suspension of tariff sheets filed by U S WEST Communications, Inc., with Advice Letter No. 2617, regarding tariffs for interconnection, local termination, unbundling, and resale of services.

Order:  Granting Joint Petition
for Reconsideration, In Part; Denying
Late-Filed Motion For Intervention; Granting
Motion To Strike; And Ruling On Motions For
Protective Orders
Mailed Date:   April 4, 1997

Adopted Date:  April 4, 1997

I. BY THE COMMISSION

A. Statement



This matter comes before the Commission for consideration of a number of motions filed by the parties.  We now enter our order on those motions.

B. Joint Petition for Reconsideration

1. On March 28, 1997, MCI Telecommunications Corporation, MCImetro Transmission Services (collectively "MCI") and AT&T Communications of the Mountain States, Inc. filed their Joint Petition for Reconsideration of Commission Decision No. C97-298.  The joint motion requests that we reconsider our ruling that MCI and AT&T respond to certain discovery requests by U S WEST Communications, Inc. ("USWC"). Generally, those requests would require MCI and AT&T to provide information relating to costs for providing local exchange service.  MCI and AT&T, in support of their joint motion, argue that the information called for in the discovery requests is not relevant to issues in this docket, and that the responses would require the production of "highly sensitive competitive information."  USWC has responded to the Joint Petition for Reconsideration.  Now being duly advised, we clarify and modify Decision No. C97-298 as provided here.

In Decision No. C97-298, we stated that to the extent USWC is requesting information regarding the provision of local service by MCI and AT&T, that information is relevant and discoverable.  We generally affirm that holding here.  Specifically, we reject the argument by MCI and AT&T (and the other intervenors who supported the Joint Petition for Reconsideration) that no cost or costing information from new entrants is relevant for purposes of discovery in this case.  We find, in general, that the cost information sought by USWC is reasonably calculated to lead to discovery of admissible evidence.  For example, the information may lead to evidence relating to the reasonableness of the assumptions contained in cost models to be offered in this case.  However, we agree with MCI and AT&T that our ruling on the requested discovery should balance the relevance of this information against the burdens placed upon MCI and AT&T in responding to the requests, including a consideration as to whether competitively sensitive information will be inappropriately revealed to potential competitors.
  We generally conclude that requests calling for actual total costs incurred by MCI and AT&T in the provision of local service is likely to be highly confidential, and such information is less likely to provide insight into the reasonableness of the cost models and cost assumptions at issue in this case.  In light of these principles, we issue the following clarification and modification of Decision No. C97-298.

USWC Request 2(a-d)-- These requests call for general information relating to the use of TELRIC principles by other companies.  As such, responses would not likely reveal information relating to MCI's and AT&T's specific costs.  This information is also relevant to the acceptability of cost models at issue in this case.  Refusal to respond to this request was unreasonable, and MCI and AT&T are directed to respond to these requests.

USWC Request 3-- This request asks for documents used in establishing depreciation lives in TSLRIC or TELRIC studies for various equipment.  To the extent this request relates to the provision of local service, we find it to be discoverable (i.e. reasonably calculated to lead to the discovery of admissible evidence).  It is reasonably calculated to lead to the discovery of admissible evidence (i.e. the reasonableness of depreciation assumptions in costing studies in this case).  Neither have MCI and AT&T adequately explained how a response to this question would reveal competitively sensitive information.   Thus the companies are directed to respond to this request.

USWC Request 4-- This request asks for information relating to the economic lives of specified equipment.  To the extent this request relates to the provision of local service, we find it to be discoverable.  It is reasonably calculated to lead to the discovery of admissible evidence (i.e. the reasonableness of assumptions in costing studies in this case).  Neither have MCI and AT&T adequately explained how a response to this question would reveal competitively sensitive information.   To the extent MCI and AT&T have not yet responded to this request, they are directed to submit response in accordance with this order.

USWC Request Nos. 25-27-- This request asks for information relating to calculations, workpapers, algorithms, backup data, and descriptions of all assumptions used to compute the listed factors or ratios in MCI's and AT&T's own cost studies.  For example, this information may lead to admissible evidence regarding the acceptability of assumptions in the cost studies to be presented to the Commission.  To the extent it concerns local service, the request calls for discoverable information.  MCI and AT&T are directed to provide the factors or ratios along with descriptions of all assumptions used to compute the factors or ratios.  In balancing the need for production of this information against the burden to MCI and AT&T we direct that, except as directed above, calculations, algorithms, workpapers and backup data need not be provided, and specifically need not be provided to the extent they reveal actual total costs incurred by MCI and AT&T to provide local service, these need not be provided.  To the extent the requests ask for information relating to unit or element costs, MCI and AT&T are directed to respond.  This latter information is relevant to the reasonableness of cost assumptions in the models at issue in this case.

USWC Request No. 28-- This request asks for information relating to shared or common costs included in cost models of MCI and AT&T.  To the extent it concerns local service, the request calls for discoverable information.  MCI and AT&T are directed to respond to the request.  To the extent the response will reveal actual total costs incurred by MCI and AT&T to provide local service, these need not be provided.  To the extent the requests ask for information relating to unit or element costs, MCI and AT&T are directed to respond.
USWC Request No.29-- This request asks for actual discounts received by MCI and AT&T from various vendors.  Balancing the potential relevance of this information against the burden to MCI and AT&T of producing the information, we rule that MCI and AT&T need not respond to the request.  In particular, we are unable to conclude that this information will likely lead to admissible evidence relating to the reasonableness of cost models in this case.

USWC Request No. 33-- This requests asks for production of information concerning dollar amounts by various categories for MCI and AT&T cost studies.  Balancing the potential relevance of this information against the burden to MCI and AT&T of producing the information, we rule that MCI and AT&T need not respond to the request.  In particular, we are unable to conclude that this information will likely lead to admissible evidence relating to the reasonableness of cost models in this case.

USWC Request No. 34-- This request asks for information relating to fill factors used in MCI's and AT&T's cost studies.  We find such information to be discoverable as probative of the reasonability of cost models to be presented in this case, and the companies are, therefore, directed to respond.

USWC Request No. 36-- This request asks for information relating to authorized cost of capital for MCI and AT&T.  We find this information to be discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 37--This request asks for information relating to tax rates used in cost studies developed for MCI and AT&T.  We find this information to be discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 39-- This request asks for information relating to cost and percentage of investment per foot to place various types of cable.  We note that a response to this request will not reveal total costs actually incurred by MCI and AT&T.  We find this information to be discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 40-- This request asks for information relating to the percentage mix of underground, buried, or aerial cable.  We find this information to be discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 41 -- This request asks for information relating to the engineering placement depth, in feet, for buried cable.  We find this information to be discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 42-- This request asks for information relating to costs for purchasing and installing certain network elements.  To the extent the request calls for unit information (i.e. not total costs actually incurred by MCI or AT&T), this information is discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 43-- This request asks for information relating to price and installation costs for each type of Serving Area Interface MCI and AT&T plan to deploy.  We conclude that this information is discoverable.  However, the vendor discount need not be provided.

USWC Request Nos. 45-46-- These requests ask for information relating to the per foot price, both past prices and forward-looking prices, for various types of cable.  We conclude that this information is discoverable.  However, the companies need not provide the vendor discounts expected from suppliers.

USWC Request No. 47-- This request asks for information relating to various equipment actually deployed by MCI and AT&T.  This information appears to be mainly directed to the market entry decisions made by the companies.  Since we conclude that this information does not appear to be relevant to any issue in this case, we rule that MCI and AT&T need not respond.

USWC Request No. 48-- This request asks for information relating to wire center investment.  We conclude that this request is of marginal relevance and would likely reveal highly confidential information.  Therefore, the companies need not respond.

USWC Request No. 49-- This request asks for information relating to the average distance for interoffice transport actually experienced by MCI and AT&T.  This information is discoverable and the companies are therefore, directed to respond.

USWC Request No. 53-- This request asks for information relating to signaling (SS7) investment by link type by mile used in the MCI and AT&T cost studies.  We find this information to be discoverable, and the companies are, therefore, directed to respond.

USWC Request No. 58-- This request asks for information relating to unit costs for various operator system.  We conclude that this information is discoverable, and the companies are, therefore, directed to respond.  

USWC Request No. 61-- This request asks for information relating to actual vendor discounts experienced by MCI and AT&T.  We conclude that this request is of marginal relevance and would likely reveal highly confidential information.  Therefore, the companies need not respond.

USWC Request No. 62-- This request asks for information relating to switching parameters for existing MCI and AT&T switches.  Information called for in this request does not appear to be probative of issues in this case (e.g. the reasonableness of assumptions in cost models).  As such, the companies need not respond.

USWC Request No. 72-75-- These requests asks for information relating to the actual placement of fiber optic plant by MCI and AT&T.  This request primarily calls for information relating to market entry decisions made by the companies.  In addition, USWC has not shown how this information is relevant to issues in this case.  As such, the companies need not respond.  MCI and AT&T are directed to respond to USWC’s discovery requests on or before April 10, 1997.  In the event USWC believes it necessary to supplement its testimony, it will make this request at the first day of hearing in this matter (April 14, 1997).

C. MCI Motion For Protective Order

On March 28, 1997, MCI filed its motion for entry of a protective order.  That motion first requests that we adopt protective provisions for confidential information which, apparently, may prevent other parties from viewing information which a party regards as extraordinarily confidential.  Such information would, at least initially, be provided only to the Commission.  We deny the motion.  We note that the Commission has already entered a protective order in this docket.  That order is intended to guard against improper use of confidential information.  MCI has not explained why those provisions are inadequate.  Therefore, this portion of the MCI motion will be denied.

MCI also requests an order regarding the manner in which some of its witnesses will be deposed.  We direct that MCI deponents which are the subject of the motion shall be made available for deposition in Denver, Colorado.  USWC shall pay all reasonable costs associated with making the deponents available in Denver.

D. Petition for Intervention by Sprint Spectrum



On March 28, 1997, Sprint Spectrum L.P. ("Sprint") filed submitted its Late-filed Notice of Intervention by Right or in the Alternative Late-filed Motion for Leave to Intervene.  Sprint requests that it be permitted to intervene at this point with all the rights of an intervening party (e.g. to file testimony).  We deny the motion.  We conclude that Sprint's intervention at this stage of the proceedings, in the manner requested by Sprint, would be prejudicial to the parties to this case.

E. Motions for Protective Orders

ICG Telecom Group, Inc. ("ICG") submitted its Motion for Protective Order on March 31, 1997.  The motion seeks to prevent USWC from conducting a deposition on certain subjects listed in a notice of deposition.  We will grant the motion.  According to ICG's motion, its network existing was not deployed for the purpose of offering local exchange service.  Based upon this representation, we agree that the subjects about which USWC wishes to inquire are not relevant to this proceeding.

TCG Colorado ("TCG") also filed a Motion for Protective Order on March 24, 1997.  Like ICG, TCG requests that we prevent USWC from conducting a deposition.  We deny the motion.  Consistent with the above discussion regarding the Joint Petition for Reconsideration, we conclude that certain cost information from new entrants is  relevant to this proceeding.  To the extent this cost information sheds light on the reasonability of cost models in this case, such information is relevant.  We note that questions regarding TCG's total cost (i.e. non-unit or non-element costs) of constructing its network, where and when TCG's network was deployed, and other questions which are not probative of the acceptability of assumptions in cost models to be offered to the Commission are impermissible.

F. Motion to Strike



On April 1, 1997, USWC filed its Motion to Strike a Portion of the Reply Testimony of Tony Ditirro.  We find that the motion fails to state good cause for the requested relief.  Therefore, the motion will be denied.

II. ORDER

A. The Commission Orders That:

The Joint Petition for Reconsideration of Commission Decision No. C97-298 is granted, in part, and denied, in part, consistent with the above discussion.

The Motion for Entry of Protective by MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc. is granted, in part, and denied, in part, consistent with the above discussion.

The Late-filed Notice of Intervention by Right or in the Alternative Late-filed Motion for Leave to Intervene filed by Sprint Spectrum, L.P. is denied.

The motion for protective order filed by ICG Telecom Group, Inc. is granted.

The motion for protective order filed by TCG Colorado is denied.

This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
April 2, 1997.
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    �  We are cognizant of the fact that the Commission has issued a protective order in this case which is designed to protect confidential information from inappropriate disclosure.  See Decision No. C96-840.


    �  As stated in Decision No. C97-298, MCI and AT&T need respond only to extent the various requests relate to local service.
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