Decision No. C97-364

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96M-552CP
In the Matter of the Application of Parker Suburban Limousine for a Hearing Regarding the Qualification of One or More Vehicles as a Luxury Limousine.

Decision Denying Exceptions
Mailed Date:   April 10, 1997

Adopted Date:  March 26, 1997

I. BY THE COMMISSION

A. Statement



This matter comes before the Commission for consideration of exceptions to the Administrative Law Judge's ("ALJ") Recommended Decision, Decision No. R97-69, filed by Staff of the Commission ("Staff").  The exceptions were filed in accordance with the provisions of § 40-6-109, C.R.S.  The Applicant in this case, Parker Suburban Limousine ("PSL"), has filed a response to the exceptions supporting the ALJ's decision.  Now being duly advised in the premises, we will deny the exceptions.

B. Discussion

1. Under the provisions of § 40-16-101(3), C.R.S., the Commission is authorized to determine whether specific vehi-cles qualify as "luxury limousines."  In fact, as noted in the Recommended Decision, the Commission has adopted rules to specify the features which must be offered in a vehicle for it to be qualified as a luxury limousine.  See Rules and Regulations Con-cerning Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 Code of Colorado Regulations 723-33, Rule 2.2.  This matter concerns PSL's request for a determination that it may use a Dodge Caravan minivan as a luxury limousine.

Staff, pursuant to the request of PSL, inspected the minivan and denied the request for qualification as a luxury limousine.  Staff reached this conclusion based upon its belief that prior Commission rulings preclude qualification of minivans as luxury limousines.  As explained in the Recommended Decision, in Docket No. 94R-194, the Commission adopted rules specifying the particular features which a vehicle must offer to qualify as a luxury limousine.  Notably, Rule 2.2 provides:


2.2.
Luxury features -- the luxury motor-driven passenger automobile shall offer the following:



2.2.1  At least four doors, two on each side (this does not include the front or rear of the vehi-cle) all of which must be designed for entry and exit by its occupant

The rule does not specifically state that minivans (or vans) are precluded from qualification as luxury limousines.

Nevertheless, Staff points out that in the deci-sion adopting Rule 2.2, Decision No. C94-1185 (pages 3-4), the Commission stated:


[W]e agree that vans and buses should not be regarded as luxury limousines . . . Rule 2.2.1, in conjunction with Rule 4, will operate to exclude vans and buses from qualifying as luxury limousines.  We believe these rules are an appropriate limitation upon the types of vehicles which shall be considered as luxury limousines.
 . . .

Obviously, Rule 2.2.1 and the Commission's explanatory statement in Decision No. C94-1185 are inconsistent.
  In the present case, Staff relies upon the explanatory statements in the decision in denying PSL's request for qualification of the minivan.

The ALJ, however, determined that the luxury lim-ousine rules themselves must control over the explanatory state-ments in the decision adopting the rules.  Since PSL's vehicle will offer all features required by the rules (e.g., the vehicle has four doors and will offer a television, telephone, and bever-age service), the ALJ concluded that the minivan may be qualified as a luxury limousine.

In its exceptions, Staff essentially suggests that the explanatory statements in Decision No. C94-1185 constitute an interpretative rule under the reasoning of Regular Route Common Carrier Conf. v. Public Util. Comm., 761 P.2d 737 (Colo. 1988) and Meyer v. Colo. Dept. of Social Serv., 758 P.2d 192 (Colo. App. 1988).  As such, Staff contends, it is appropriate to con-sider the explanatory statements in the decision for purposes of determining whether PSL's minivan qualifies as a luxury limou-sine.  We disagree with Staff's ultimate position.

Staff correctly states that the Commission may formulate interpretative rules outside of formal rulemaking pro-ceedings.  The difficulty in granting Staff's exceptions is that its position would, in actuality, make the explanatory statements in Decision No. C94-1185 a binding rule.  That is, Staff requests that, based upon the statements in the decision, we preclude minivans from being qualified as luxury limousines without exception.  Under Staff's position, PSL's minivan, as well as all other vans and minivans, would automatically be denied qualifica-tion as luxury limousines.  In fact, application of a purported interpretive statement in this manner would transform the state-ment into a binding criterion (i.e., a rule).  This we may not do outside of formal rulemaking proceedings.

In Decision No. C97-247, we reopened this record to allow the Commissioners to personally inspect the minivan which is the subject of this case.  Based upon that review and the findings of fact set forth in the Recommended Decision, we will affirm the ALJ's conclusion that PSL's vehicle may be qual-ified as a luxury limousine.  We note that the subject vehicle was a newer model Dodge Caravan, and was in excellent condition.  Assuming the vehicle offers all mandatory features as specified in our rules,
 no grounds exist to deny qualification as a luxury limousine.

C. Motions

On March 14, 1997, Staff filed its Motion for Use of Luxury Limousine Qualification Report During Vehicle Inspec-tion.  The motion will be granted.

At the March 19, 1997 hearing, we permitted a number of parties to intervene in this case:  Alpine Taxi/Limousine, Inc.; Boulder Airporter, Inc.; Colorado PUC No. 191 Corp.; Greater Colorado Springs Transportation Co., doing business as Yellow Cab; Denver Shuttle, Inc.; and Denver Taxi, Inc.  We now memorialize that ruling.

II. ORDER

The Commission Orders That:

The exceptions to Decision No. R97-69 filed by Staff of the Commission are denied.  Decision No. R97-69 is hereby affirmed consistent with the above discussion.

The Motion for Use of Luxury Limousine Qualifica-tion Report During Vehicle Inspection by Staff of the Commission is granted.

The petitions for intervention by Alpine Taxi/Limousine, Inc.; Boulder Airporter, Inc.; Colorado PUC No. 191 Corp.; Greater Colorado Springs Transportation Co., doing business as Yellow Cab; Denver Shuttle, Inc.; and Denver Taxi, Inc., are granted.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING March 26, 1997.
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    � Rule 4 provides that luxury limousines shall have a passenger capac-ity of no more than 15 passengers.


    � We note that at the time Decision No. C94-1185 was issued, there was no inconsistency between the decision and the adopted rules.  The automobile industry at that time was not manufacturing vans or minivans with four doors.


    � The Recommended Decision (fn. 3) points out that PSL has not yet installed the necessary luxury limousine features pending the Commission's decision as to whether minivans are eligible for qualification as a luxury limousine.
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