Decision No. C97-351

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97M-002CY
Public Utilities Commission of the State of Colorado,



Complainant,

v.

Shanna Livengood, dba 5 F Livestock Relocation,



Respondent.
Decision Vacating Stay
and Remanding With Directions
Mailed Date:  April 4, 1997

Adopted Date:  April 2, 1997

I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of Decision No. R97-164, dated February 24, 1997.  Pursuant to § 40-6-109(2), C.R.S., the Commission, on its own motion, stayed Decision No. R97-164 on March 14, 1997.  See Decision No. C97-258.  No exceptions to Decision No. R97-164 have been filed.  Now being duly advised in the premises, the Commission now vacates the stay and will remand this matter with directions.

2. In this civil penalty proceeding, the Staff of the Commission issued certain civil penalty assessment notices to Shanna Livengood, doing business as Lazy 5 F Livestock Relocation ("Livengood").  The violation set forth in these notices was a failure to have insurance on file pertaining to her intrastate registration as a property carrier by motor vehicle under Arti-cle 16, Title 40, C.R.S.  See Civil Penalty Assessment Notice Nos. O-J-024 and O-J-025.

3. The Commission has the authority to issue civil penalties for failing to have evidence of insurance on file with the Commission.  Carriers subject to civil penalties include "those motor vehicle carriers exempt from regulation as public utilities as defined in section 40-16-101(1) to (5)."  Sec-tion 40-7-112(1), C.R.S.  As a holder of a permit to operate as a property carrier by motor vehicle, Livengood's operations are governed by the term "motor vehicle carrier exempt from regula-tion as a public utility."  Section 40-16-101(4), C.R.S.  Motor vehicle carriers exempt from regulation as public utilities are required to have on file with the Commission, documentation evi-dencing valid insurance.  Section 40-16-105(2), C.R.S.  This requirement is expressly set forth in Rule 3 of the Commission's Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 Code of Colorado Regula-tions ("CCR") 723-33.  The amount of a penalty for violating Rule 3 of the Commission's Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 CCR 723-33, is set forth in Rule 11 of the Commission's Rules and Regulations Concerning Civil Penalties for Carriers, 4 CCR 723-22.

4. It is Rule 3 of the Commission's Rules and Regula-tions Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 CCR 723-33, that is at issue in the instant matter.  Moreover, the applicability of this rule, as a matter of law, is not dependent upon actual operations or the emphasis (intrastate or interstate) of one's business.
 

5. In addition to the above, even if Livengood had been cited for failing to maintain evidence of valid insurance on file with the Commission for her interstate operations, Colorado law permits the Commission to assess civil penalties to motor vehicle carriers engaging in interstate transportation of prop-erty.  Section 40-7-112(1), C.R.S., provides that carriers sub-ject to civil penalties include "interstate carriers required to register under section 40-10-120 or 40-11-115."  Section 40-7-112(1), C.R.S.  As the holder of a permit to operate as a motor vehicle carrier engaged in the interstate transportation of prop-erty under § 40-10-120, C.R.S., Livengood is required to comply with section 4005 of the federal Intermodal Surface Transporta-tion Efficiency Act of 1991 ("Act").  The Act permits states to require the filing of satisfactory proof of required insurance.  49 U.S.C. § 14504 (previously codified as 49 U.S.C. § 11506).  The civil penalties which can be lawfully assessed on motor vehicle carriers engaged in the interstate transportation of property are expressly set forth in Rule 9 of the Commission's Rules and Regulations Concerning Civil Penalties for Carriers, 4 CCR 723-22.  Thus, the Administrative Law Judge erred in con-cluding that the Commission has no jurisdiction to issue civil penalties to persons operating exclusively in interstate com-merce.  The Commission, however, notes that this analysis is irrelevant to the instant proceeding because Livengood was not cited with respect to her interstate registration.  

6. In sum, the Commission has the authority to issue civil penalties to Livengood for failure to have evidence of valid insurance on file with the Commission with respect to her intrastate registration.  Therefore, this matter must be remanded with directions for the Administrative Law Judge to reconsider this penalty proceeding in light of the above-described Commis-sion authority to issue civil penalties to Livengood.

II. ORDER

A. The Commission Orders That:

1. The stay of Decision No. R97-164, as set forth in Decision No. C97-258, is hereby vacated.

2. This matter is remanded for the Administrative Law Judge to reconsider this matter consistent with the authority of the Colorado Public Utilities Commission to issue civil penalties to property carriers by motor vehicle for failure to have evi-dence of valid insurance on file.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING April 2, 1997.
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    �  This conclusion has no effect on factual findings which might serve to mitigate the penalty authorized under the law.  See Decision No. R97-61.
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