Decision No. C97-306


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96R-096EG


in the matter of proposed rules regarding cost allocations for the non-regulated activities of electric and gas services.


Initial decision adopting rules


Mailed Date:   March 25, 1997


Adopted Date:  March 19, 1997


by the commission


Statement


By Decision No. C96-293, effective March 13, 1996, the Commission issued Notice of Proposed Rulemaking concerning Rules Regarding Cost Allocations for the Non-Regulated Activities of Electric and Gas Services.


By Decision No. C96-455, effective April 30, 1996, the Commission issued First Amended Notice of Proposed Rulemaking Regarding Cost Allocations for the Non-Regulated Activities of Electric and Gas Services.  The intent of the proposed rules is to establish cost allocation methodologies for the segregation of investments and expenses for electric and gas utilities that engage in both regulated and non-regulated services to ensure that non-regulated operations are not subsidized by regulated ones.


Decision No. C96-455 gave notice of the proposed rules and notice of rulemaking to all interested parties, and to the Office of Regulatory Reform.  On the same date, the Commission requested that the Colorado Secretary of State publish the proposed rules in the Colorado Register.


Written comments were filed by San Miguel Power Association, Inc. (“SMPA”); Colorado Oil and Gas Association; the Governor’s Office of Energy Conservation (“OEC”); Colorado Independent Energy Association (“CIEA”); the Colorado Business Alliance for Cooperative Utility Practices (“Alliance”); the Colorado Office of Consumer Counsel (“OCC”); K N Energy, Inc., K N Marketing, Inc., K N Services, Inc., K N Gas Gathering, Inc., K N Field Services, Inc., K N Gas Supply Services, Inc., K N Interstate Gas Transmission Company (collectively “K N”); Public Service Company of Colorado (“Public Service”); UtiliCorp United Inc. (“UtiliCorp”); ComFurT Gas, Inc.; and the City of Wray, Colorado.


Public hearing commenced before an Administrative Law Judge (“ALJ”) on July 25, 1996.  At the conclusion of the hearing, the parties who attended the hearing requested that, prior to the submission of additional comments, they be permitted to attempt to negotiate consensus rules.  The request was granted.  On September 24, 1996, K N filed a motion for extension of time to submit proposed consensus rules and for an additional hearing.  The motions were granted.  A second hearing commenced on November 13, 1996 before the ALJ.


On November 5, 1996, the OCC filed Consensus Cost Allocation Rules (“Consensus Rules”).  Comments concerning the Consensus Rules were filed on November 5, 1996 by the OCC; K N; UtiliCorp; Public Service; the Alliance; and CIEA.


On November 27, 1996, following the second public hearing, the OCC filed Modified Consensus Cost Allocation Rules (“Modified Consensus Rules”).  Comments concerning the Modified Consensus Rules were filed on November 27, 1996 by the OCC, Public Service, K N, the Alliance, and CIEA.


The Commission finds that pursuant to § 40-6-109(6), C.R.S., that the timely execution of our functions requires the entry of an initial decision.


Findings of Fact


The proposed rules were drafted to implement § 40-3-114, C.R.S., which states:


40-3-114.  Cost allocation - effect on competitive markets.  The Commission shall ensure that regulated electric and gas utilities do not use ratepayer funds to subsidize nonregulated activities.


The rules which were attached to the First Amended Notice of Proposed Rulemaking provide cost allocation methodologies to segregate investments and expenses for electric and gas utilities that engage in regulated and non-regulated services.  The intent of the proposed rules is to ensure that a utility’s non-regulated operations are not subsidized by its regulated ones.  The rules would require regulated gas and electric utilities to file cost allocation manuals with the Commission and would require accounting segregation to separate investments and expenses in order to determine the cost of providing non-regulated services.  The regulated utilities would also be required to use fully distributed cost (“FDC”) methodologies to allocate jointly used resources.


The parties who attended the public hearings held meetings to attempt to negotiate consensus rules for our consideration.  On November 5, 1996, Consensus Rules were filed.  Following the second public hearing, the interested parties filed Modified Consensus Rules which are attached to the Supplemental Reply Comments of the OCC.


The OCC, the Alliance, Public Service, CIEA, OEC, and SMPA support the Modified Consensus Rules.  While K N  is in general agreement with the Modified Consensus Rules, it objects to certain portions.


The portions of the proposed rules where there is agreement are:


Rule 1, Applicability;


Rule 3, Cost Allocations;


Rule 4, Cost Allocation Principles;


Rule 6, Approval of a Cost Allocation Manual;


Rule 7, Content of Cost Allocation Manuals;


Rule 8, Record Keeping;


Rule 9, Proprietary Information;


Rule 10, Uniform System of Accounts;


Rule 11, Prudence Review; and


Rule 12, Waivers and Variances.


The Commission finds that these portions of the proposed rules should be adopted.


As for the portion of the rules where there is disagreement, K N disputes the Basis, Purpose, and Statutory Authority section; the definition of FDC in Rule 2; and certain provisions in Rule 5 pertaining to the terms governing transactions between the utility and non-regulated divisions, subsidiaries, or affiliates.


K N argues that the Basis, Purpose, and Statutory Authority section of the Modified Consensus Rules expands the original statement of basis and purpose of the noticed rules.   The basis and purpose section of the rules attached to the First Amended Notice of Proposed Rulemaking (Decision No. C96-455) states that the statutory authority for the proposed rules is found at § 40-3-114, C.R.S.; while the Decision itself states the statutory authority for the proposed rules is found at §§ 40-3-114 and 40-2-108, C.R.S.  The Modified Consensus Rules provide that “these rules are issued pursuant to §§ 40-2-108, 40-3-101, 40-3-102, and 40-3-114, C.R.S.”  K N believes that the restatement of Basis, Purpose, and Statutory Authority from the noticed rules substantially broadens the focus and issues thereby necessitating a re-notice. Section 40-2-108, C.R.S., establishes the authority of the Commission to promulgate rules and regulations as necessary for the proper administration and enforcement of its governing statute.  The Commission does not believe the inclusion of this section in the Basis, Purpose, and Statutory Authority of the proposed rules broadens the focus or raises new issues for the parties.  As a result the Commission will adopt references to §§ 40-2-108 and 40-3-114, C.R.S., in the basis and purpose section of the proposed rules.  In addition to these specific statutory citations, the Commission will rely upon Article 1 through Article 9.5 of Title 40, C.R.S., in enforcing these rules.


All parties supported the inclusion in the rules of a definition of “FDC.”  K N, however, argued that the proposed definition of FDC should not include a requirement that the utility’s rate of return be imputed as the appropriate rate of return for a non-regulated division, subsidiary, or affiliate in the determination of “reasonable earnings” for a transaction


The Commission declines to adopt the position of any of the parties.  The Commission has concerns with including any definition of FDC in these rules because there is significant debate as to its proper definition.  The Commission believes the definition of this term will continue to evolve as the electric and gas industries change, similar to the Commission’s experience in the telecommunications industry.  Given the fact that our current Cost Allocation Rules for Telecommunications Service Providers and Telephone Utilities (4 CCR 723-27) do not include a definition of FDC, but the term is used extensively in those rules, the Commission will not include a definition of FDC in these rules.


Finally, K N objects to certain portions of Rule 5 contained in the Modified Consensus Rules.  Rule 5 addresses  transfers between regulated utilities and non-regulated divisions, subsidiaries, or affiliates of a utility. Under Modified Consensus Rule 5.1.2, transfers involving services from the utility to a non-regulated entity would be priced, for cost study purposes, at the higher of FDC or market rate.  K N  recommends the use of FDC since, in its opinion, FDC always equals market rate.  Additionally, according to K N, when an artificial market rate is used, a reverse subsidy from the non-regulated entity to the utility results every time and constitutes a “taking” under Colorado law.  The Commission disagrees.


As for the proper transfer price, the Commission is persuaded by the position contained in the Modified Consensus Rules. The higher of FDC or market rate should be used because it best comports with our duty to balance and protect the public interest.  Additionally, the originally noticed rules contained a provision for the payment of a royalty from the non-regulated affiliate to the utility for the use of intangible benefits such as company name or logo.  The Alliance stated in its November 27, 1996 comments that, if the Commission does not adopt Modified Consensus Rule 5.1.2, the Commission should re-insert the proposed royalty payment provision contained in the original proposed rules.  The re-insertion of a royalty payment provision is unnecessary since the Commission will adopt Rule 5.1.2 as set forth in the Modified Consensus Rules. Furthermore, if K N’s argument that FDC equals market rate is correct, there should be no difference when applying the rule adopted in this Decision to a particular transaction.


Rule 5.1.3 addresses transfers of assets from the utility to the non-regulated entity.  Under the Modified Consensus Rules, the price, for cost study purposes, would be the higher of net-book cost or market rate.  K N believes that Rule 5.1.3 should be deleted since Colorado is an historic cost state for asset transfers and Federal Energy Regulatory Commission (“FERC”) accounting requires transactions to be recorded at cost.  Colorado is an historic cost state for only certain asset transfers, namely those involving transfers of assets to the utility for assets used in the provision of utility service.  Colorado is not an historic cost state for asset transfer from the utility to a non-regulated entity.  Colorado’s historic cost standards as described above are consistent with the treatment of cost in FERC accounting requirements.  Therefore, the Commission will reject K N’s argument and adopt the Modified Consensus Rules on this point.  


When transfers occur from the non-regulated entity to the utility, Modified Consensus Rule 5.2.2 provides that when a service is furnished to the utility, the price, for cost study purposes, is the lower of the FDC or market rate.  K N argues the price should be no higher than market rate.  The Commission believe the lower of FDC or market rate is the appropriate standard since the utility should acquire services, regardless if they are provided from a non-regulated affiliate, from the best, lowest cost provider.  By adopting this standard, the Commission ensures that utilities will act in a prudent manner regarding purchases of non-tariffed outside services.


Both the Modified Consensus Rules and K N propose a Rule 5.2.3, but they each address a different concern.  Under the Modified Consensus Rules, when the market rate is not available and the utility elects not to provide the information for its non-regulated affiliate, the transaction will not be reflected in the FDC cost study.  This is an appropriate rule to adopt since it provides protection to ratepayers by ensuring that the utility’s purchasing practices are prudent.  In K N’s proposed Rule 5.2.3, the utility may use different terms for a transaction if it has a legal obligation under federal or state law or regulations to use such different terms.  The Commission will not adopt this proposed rule since it believes  Rule 5.3, which provides for alternative treatment of transactions, is sufficient to address this concern.


Both the Modified Consensus Rules and K N propose alternative treatment for truncations under Rule 5.3.  The primary difference is that under the Modified Consensus Rules, a utility must file an application to receive alternative treatment.  The Commission believes the application process is the appropriate method.  Therefore, the Commission will adopt the position set forth in the Modified Consensus Rules on Rule 5.3.


The Modified Consensus Rules also include language which allowed for staggered filings of Cost Allocation Mannual by the utilities.  The Commission believes this should be adopted.  As a result the Commission will specifically require Public Service and UtiliCorp to file their respective Cost Allocation Manuals within 180 days of the effective date of these rules.  All other utilities subject to these rules shall file their respective Cost Allocation Manuals within 60 days of the later of the Commission’s final approval of the Cost Allocation Manuals of Public Service or UtiliCorp.


The Commission finds and concludes that the Cost Allocation Rules for Electric and Gas Utilities’ Non-regulated Services, attached to this Decision should be adopted.


order


The Commission Orders That:


The Cost Allocation Rules for Electric and Gas Utilities Non-Regulated Services, 4 Code of Colorado Regulations 723-47, attached to this Decision are adopted.


Public Service Company of Colorado and UtiliCorp United Inc. shall file their 


Cost Allocation Manuals within 180 days of the effective date of these rules.  All other utilities shall file their respective Cost Allocation Manual within 60 days of the Commission’s final approval of both the Public Service of Colorado and UtiliCorp United Inc. Cost Allocation Manuals.


This Decision adopting the attached rules shall become effective 20 days following the Mailed Date of this Decision in the absence of the filing of an application for rehearing, reargument, or reconsideration.


In the event an application for rehearing, reargument, or reconsideration to this Decision is timely filed, and in the absence of further order of this Commission this order of adoption shall become final upon a Commission ruling denying any such application.


Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Colorado Attorney General regarding the legality of the rules.


The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion of the Colorado Attorney General.


The 20-day period provided for in § 40-6-114 (1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING�March 19, 1997.
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