Decision No. C97-298


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96S-331T


re:  the INVESTIGATION and suspension of tariff sheets filed by u s west communications, inc., with advice letter no. 2617, regarding tariffs for interconnection, local termination, UNBUNDLING, And resale of services.


Order: Granting Request For Reconsideration Of Interim Order, In Part; And Denying Motion To Supplement Direct Testimony


Mailed Date:  March 21, 1997


Adopted Date:  March 19, 1997


by the commission


Statement


This matter comes before the Commission for con-sideration of the Request for Reconsideration of the Interim Order of ALJ Fritzel filed by U S WEST Communications, Inc. ("USWC"), on March 11, 1997, and the Motion to Supplement the Direct Testimony of John C. Klick and Natalie J. Baker filed by AT&T Communications of the Mountain States, Inc. ("AT&T"), on March 6, 1997.  Responses to each of the motions have been filed.  Now being duly advised in the premises, we grant the motion by USWC, in part only, and deny the motion by AT&T.


Request for Reconsideration


The motion for reconsideration of the Administra-tive Law Judge's ("ALJ") Interim Order No. R97-205-I by USWC essentially requests that we compel AT&T and MCImetro Access Transmission Services, Inc. ("MCI"), to respond to certain dis-covery requests.�  We will grant the motion, in part only.  We affirm the ALJ's holding that cost information regarding the provision of interexchange or long distance service is not rele-vant to this proceeding.  To the extent USWC seeks information regarding AT&T's or MCI's costs for the provision of inter-exchange or long distance service, the motion to compel was cor-rectly denied.  However, to the extent USWC is requesting infor-mation within the possession of AT&T or MCI regarding the pro-vision of local service (e.g., installation costs for a local exchange network), the requested information is relevant to issues in this case.  For example, the cost information of other providers of local service may be probative of the reasonability of assumptions in the cost models which will be offered into evidence.  As such, AT&T and MCI will be directed to respond to the following USWC discovery requests:�  2(a-d);� 3, 4, 25, 26, 27, 28, 29, 33, 34, 36, 37, 39, 40, 41, 42, 43, 45, 46, 47, 48, 49, 53, 58, 61, 62, 72, 73, 74, and 75.


Responses to the above-cited discovery requests shall be provided by AT&T and MCI on or before March 28, 1997.  To the extent necessary, USWC shall be permitted to supplement its rebuttal testimony to discuss these discovery responses on or before April 7, 1997.


Motion to Supplement Testimony


AT&T filed its Motion to Supplement the Direct Testimony of John C. Klick and Natalie J. Baker on March 6, 1997.  On March 11, 1997, USWC filed its response objecting to the motion.  USWC argues that the motion seeks to substantially revise AT&T's previously submitted testimony.  In the event AT&T is permitted to revise its testimony, USWC suggests that the present procedural schedule, including the hearing dates, be continued to allow it to adequately respond to the supplemental testimony.  AT&T submitted its Motion for Leave to Reply and Reply to USWC's Response on March 17, 1997.  Good cause having been stated, we will grant the motion to file a reply.


However, we will deny AT&T's motion to supplement its testimony.  We agree with USWC that the revisions set forth in the supplemental testimony appear to be substantial.  For example, virtually all the pricing recommendations contained in Ms. Baker's testimony, as shown on Exhibits NB-4 and NB-5, were changed in the supplemental filing.  Many of these changes are significant.  Moreover, the majority of changes in AT&T's costing model, as presented in Mr. Klick's supplemental testimony, are not mere corrections in errors in the previous model, but are changes in assumptions in the model.�  AT&T presented little (if any) explanation as to why the revisions in its cost model could not have been completed on a more timely basis.


The present schedule required intervenors such as AT&T to submit their testimony on February 21, 1997.�  USWC is required to conduct discovery regarding intervenors' positions and file rebuttal testimony on March 28, 1997.  Given the significance of the changes set forth in AT&T's supplemental testimony and the timing for submission of rebuttal, we agree with USWC that allowing the revisions to be made at this point, without changing the procedural schedule, would likely result in substantial prejudice to USWC's position in this case.


We also note that the procedural schedule in this case was previously continued, at the request of the parties, for a substantial period of time.  Given the importance of establish-ing permanent rates and conditions of service for USWC for inter-connection, resale, and unbundled network elements, we do not agree that the present schedule should be continued.�


Lastly, we observe that cost models, in general, are merely tools in assisting the Commission in its ratemaking decisions.  We have no reason to believe that our ability to decide issues in this case will be materially impaired by pre-cluding evidence of the latest revisions to a cost model.  These models, especially national ones such as AT&T's, are likely to be revised constantly and continually.  The Commission cannot inter-rupt existing proceedings or begin rate proceedings anew each time a model is changed.  For these reasons, we deny AT&T's motion.


order


The Commission Orders That:


The Request for Reconsideration of the Interim Order of ALJ Fritzel filed by U S WEST Communications, Inc., is granted in part only, consistent with the above discussion, and is otherwise denied.


The Motion for Leave to Reply by AT&T Communica-tions of the Mountain States, Inc., is granted.


The Motion to Supplement the Direct Testimony of John C. Klick and Natalie J. Baker filed by AT&T Communications of the Mountain States, Inc., is denied.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING March 19, 1997.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ROBERT J. HIX�________________________________����VINCENT MAJKOWSKI�________________________________


Commissioners


COMMISSIONER R. BRENT ALDERFER DISSENTING:


For the foregoing reasons, I respectfully dissent:


I dissent form the majority decision denying AT&T of the Mountain States, Inc.’s (“AT&T”) motion to supplement its testimony.  AT&T represents that the supplemental testimony incorporates the current version of its cost model.  Given the importance of establishing the most appropriate permanent rates for interconnection, resale, and unbundled network elements, the Commission should hold the hearing based on current information and current models.  The issues raised here are unfolding simul-taneously across the country.  It is important that Colorado stay current with national developments and responsive to the Colorado market.


U S WEST Communications, Inc. (“U S WEST”), should be granted additional time to conduct one round of written dis-covery and complete depositions of the witnesses offering supple-mental testimony.  This can be accomplished without continuing the existing hearing schedule.  In short, I believe that we could grant AT&T’s motion, accommodate U S WEST’s interest in having adequate time to respond to the supplemental testimony, and begin hearings as scheduled.  Accordingly, I would grant AT&T’s motion to supplement its testimony.
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    � USWC's motion for reconsideration does not specify the precise discovery requests at issue.  Based upon the ALJ's interim decision, however, we assume that the requests at issue are request nos. 2, 3, 4, 25-29, 33-34, 36-43, 45-49, 53, 58, 61-62, and 72-75.


    �  To the extent the requests call for cost information, AT&T and MCI need respond only as the requests are applicable to the provision of local exchange service.  We note that some of the requests did not seek cost information specifically.  For example, request nos. 2(a-d) appear to request information regarding the theory of TELRIC pricing.  These questions are clearly relevant to positions being taken in this case by parties such as AT&T and MCI.


    �  Requests calling for information regarding market entry decisions, such as 2(e-f), and 38 are improper--the information appears to be highly proprietary and irrelevant to issues in this case--and need not be answered.


    � Apparently, some of the revisions to the costing model discussed in Mr. Klick's supplemental testimony are intended to correct errors in the previous model.  We now take no position on whether AT&T should be permitted to revise its testimony simply to correct errors.


    � By previous order, we permitted AT&T to file some of its testimony on February 24, 1997.


    � Moreover, since this case is a suspension docket (§ 40-6-111, C.R.S.), the Commission must enter its decision in this case by July 29, 1997 or the proposals of USWC will become effective by operation of law.





� PAGE �6�











