Decision No. C97-285


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96S-201T


IN RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY RICO TELEPHONE COMPANY  WITH ADVICE LETTER NO. 31 AND AMENDED ADVICE LETTER  NO. 31.


DOCKET NO. 96A-154T


IN THE MATTER OF THE APPLICATION OR RICO TELEPHONE COMPANY FOR A WAIVER OF RULE 19.5 OF THE COMMISSION'S COST ALLOCATION RULES FOR TELECOMMUNICATIONS SERVICE PROVIDERS AND TELEPHONE UTILITIES FOUND AT 4 CCR 723-27.


Order:  denying application for rehearing, reargument, or reconsideration of Rico Telephone Company; and, Granting Application for rehearing, reargument, or reconsideration of U S WEST Communications, Inc.


Mailed Date:  March 19, 1997


Adopted Date:  March 19, 1997


BY THE COMMISSION


Statement


This matter comes before the Commission for ruling on applications for rehearing, reargument, and reconsideration ("RRR") filed by Rico Telephone Company ("Rico" or "the Company") and U S WEST Communications, Inc., ("U S WEST").  Rico seeks RRR on four items:  1) the requirement that Rico negotiate with U S WEST regarding the amount of investment in fiber facilities made by Rico for U S WEST; 2) the use of average ratebase; 3) the disallowance of operating expenses; and 4) the legality of order-ing refunds to access customers.  U S WEST seeks RRR on the Commission’s interpretation of §§ 40-4-102 and 40-4-104, C.R.S., and also requests rehearing concerning additional facts on the amounts already incurred by U S WEST in connection with the Rico fiber system.  In addition, on February 10, 1997, U S WEST filed its Request for Clarification Regarding Extension of Time.  The motion requests clarification that a prior Commission order extending time to file applications of RRR to Decision No. C97-149 also be applied to U S WEST.


Rico's Application for RRR


Rico's RRR states that the simplest resolution of this case would be for the Commission to allow Rico to include 100 percent of the fiber facilities in its ratebase and eliminate the necessity of Rico "having to strike a deal with U S WEST" for purchase of a portion of these facilities.  While such action may be the simplest solution, we cannot conclude that it would be equitable for Rico's access customers.  For the reasons stated in Decision No. C97-64, we will deny this request.


Rico also seeks reconsideration of the Commis-sion's approval of an average rate base.  Rico claims it provided extensive evidence as to the appropriateness of the use of a year-end rate base: the size of the investment in fiber facilities, $791,000, and Rico's desire to avoid two rate filings within a 12-month period.  The Commission is not persuaded by these arguments.  For the reasons stated in Decision No. C97-64, we believe that the use of the average rate base properly bal-ances the interests of Rico and its access customers in this case.  Therefore, the Commission will deny this request.


Rico incorporates by reference its arguments to allow full recovery of five operating expenses as set forth in its Point of Error No. 6 found at pages 16 through 21 of its Exceptions to Decision No. R96-1088.  Specifically these five expense items are:  rate case expenses; a related party account-ing contract; a management services contract; CPA fees; and a request for an additional employee.  Rico contends that now that the Commission has found Rico's investment in fiber facilities prudent, the rate case expenses it has incurred are clearly rea-sonable.  The Commission is not persuaded by the new and previous arguments raised by Rico.  The Administrative Law Judge ("ALJ") found that for a company of Rico's size, its operating expenses were high.  The Commission agrees with the ALJ on this matter and will deny Rico's request to reverse the previous disallowance.


In its application for RRR, Rico reiterates its arguments that the Commission lacks the authority to order refunds (based upon the difference between Rico's presently effective rates and those rates eventually determined by the Com-mission to be the just and reasonable rates).  All of Rico's assertions were adequately addressed in Decision No. C97-64, pages 11-13, paragraphs 14-16.  We reiterate that even if Rico's rates had become effective by operation of law (i.e., without a Commission determination that the rates were just and rea-sonable), those rates would still be subject to refund under applicable law.  See Decision No. C97-64, page 12, paragraph 15.  Moreover, in Decision No. C97-64, we pointed out that Rico expressly agreed to refunds in Docket No. 96A-198T.  To remind Rico of its commitment to the Commission, we are attaching a copy of Decision No. C96-596 and the letter from Mr. Lofy (dated June 5, 1996) in which its refund pledge was made.  Given the decision in Docket No. 96A-198T and Rico's acceptance of the con-ditions enunciated in that case, Rico is estopped from denying its refund obligation, regardless of the authority of the Commis-sion to order such refunds.


U S WEST's Application for RRR


U S WEST requests rehearing with respect to our determination that it is required to bear some portion of the costs of the new facilities constructed on the Rico system.  Not only does U S WEST dispute our legal interpretation of §§ 40-4-102 and 40-4-104, C.R.S., it also asserts that it has substantial factual information to present relating to its potential obliga-tion to pay for a portion of the new fiber optic facilities.  Since we agree that U S WEST has not had a prior opportunity to present evidence or legal argument regarding this issue, we will grant U S WEST's request for rehearing.  As U S WEST suggests, rehearing will be limited to the issue regarding U S WEST's obligation to pay for some, or even any, portion of Rico's new facilities.


The ALJ will be directed to conduct rehearing in accordance with this decision on an expedited basis.  The precise procedural schedule for the rehearing will be determined by the ALJ.


ORDER


The Commission Orders That:


U S WEST Communications, Inc.'s request for clar-ification regarding extension of time to file applications of rehearing, reargument, and reconsideration is granted. 


The application for rehearing, reargument, and reconsideration filed by Rico Telephone Company is denied con-sistent with the above discussion.


The application for rehearing, reargument, and reconsideration filed by U S WEST Communications, Inc., is granted, consistent with the above discussion.


The Administrative Law Judge is directed to con-duct rehearing in this matter consistent with the above discus-sion.


Further applications for rehearing, reargument, or reconsideration, pursuant to § 40-6-114(3), C.R.S., will not be due until 20 days following the decision on rehearing.


This Order is effective on its Mailed Date.


ADOPTED IN Commissioners’ WEEKLY MEETING March 19, 1997.
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____________________


Bruce N. Smith


Director
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