Decision No. C97-226


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96A-206BP


in the matter of the APPLICATION of 1 mcdonald enterprises, inc. d/b/a shuttles, inc., P.O. box 746565, arvada, co 80006 for authority to conduct OPERATIONS as a contract carrier of passengers between points in an area of denver, colorado.


decision denying exceptions


Mailed Date:  March 7, 1997


Adopted Date:  March 5, 1997


by the commission


Statement, Findings, and Conclusions


This matter comes before the Colorado Public Utili-ties Commission ("Commission") for consideration of exceptions to Decision No. R97-11.  In accordance with the provisions of § 40-6-109(2), C.R.S., timely exceptions were filed by Denver Taxi, LLC ("Denver Taxi"), and Denver Shuttle, LLC ("Denver Shuttle"), intervenors in this docket.  Applicant, 1 McDonald Enterprises, Inc., doing business as Shuttles, Inc. ("Shuttles"), filed a response.


This matter concerns the application of Shuttles to operate as a contract carrier for the transportation of passengers and their baggage over substantially regular or established routes between points lying within downtown Denver.  Shuttles proposes to provide free service among and between various restaurants and drinking establishments, with occasional transportation to nearby sporting venues, in a motor vehicle configured as a turn-of-the-century trolley car with seating for 34 passengers.  The service would be provided to LoDo Express, Inc., and would provide service between restaurants and drinking establishments that are sub-scribers of LoDo Express, Inc.  The stated purpose of this service is to promote patronage among the subscribing restaurants and drinking establishments; however, passengers need not be patrons of a subscribing establishment.  


In Decision No. R97-11, an Administrative Law Judge ("ALJ") for the Commission recommended granting a Class A contract carrier permit to Shuttles based on an application of the standards outlined in Denver Cleanup Service, Inc. v. Public Utilities Com-mission, 561 P.2d 1252 (Colo. 1977) and Interstate Commerce Commis-sion v. J-T Transport Company, 368 U.S. 81 (1961).�  The ALJ found that the proposed service was not "disguised common carriage."


Denver Taxi and Denver Shuttle argue that the proposed service is common carriage because the provision of trans-portation will not be limited to persons patronizing a subscriber establishment.  This argument is not supported by the findings of fact set forth in Decision No. R97-11.�  Shuttles proposes to provide service at no cost to passengers in a geographically small area for the sole purpose of promoting business at certain restau-rants and drinking establishments.  Common carriage, in contrast, emphasizes the movement of persons from one location to another for a charge on a per passenger basis.  As such, the Commission believes that this service is distinct from common carriage.


Additionally, neither Denver Taxi nor Denver Shut-tle hold scheduled authority that would permit either of them to provide the service requested by Shuttles.  Furthermore, neither Denver Taxi nor Denver Shuttle have the ability to meet the dis-tinctly specialized and tailored needs of LoDo Express, Inc., as required by Rule 3.1.2 of 4 Code of Colorado Regulations 723-23.  This is important because competition between contract and common carriers is only at issue when the proposed service will "destroy or impair the service or business of any motor vehicle common carrier of persons."  § 40-11-105(2), C.R.S.  Thus, competition is not an issue in this proceeding.


In sum, the Commission finds that Shuttles should be granted authority to provide its requested service under con-tract with LoDo Express, Inc.


order


The Commission Orders That:


The exceptions filed by Denver Taxi, LLC, and Denver Shuttle, LLC, are denied.


Applicant 1 McDonald Enterprises, Inc., is hereby granted a Class A contract carrier permit for the following:


Transportation of


passengers and their baggage by motor vehicle for hire


between points lying within the following described territory in Denver, CO:  beginning at the intersection of Speer Blvd. and Lawrence St.; thence northwest on Speer Blvd. to its intersection with Delgany, as extended.  Thence northeast on Delgany, as extended, to its intersection with Park Avenue; thence southeast on Park Ave. to its intersection with Lawrence St.; thence southwest on Lawrence St. to the point of beginning; and between said points, on the one hand, and, on the other hand, the following sports events centers:  Coors Field; Mile High Stadium; and, McNichols Arena.


RESTRICTIONS:


	(1)  Restricted to providing service for LoDo Express, Inc.; and


	(2)  Restricted to the use of not more than three (3) "trolley coaches":  defined as a vintage trolley car, mounted upon a truck or bus frame, and having a rated capacity of 32 passengers or more.


Applicant shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.


The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.


This Decision is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS' WEEKLY MEETING March 5, 1997.
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    � These same standards are set forth in Rule 3 of the Commission's Rules and Regulations Governing Contract Carriers by Motor Vehicle, 4 Code of Colorado Regulations 723-23.


    � The basic findings of fact set forth in a recommended decision are conclusively presumed to be complete and accurate in the absence of the filing of a transcript.  § 40-6-113(4), C.R.S.





� PAGE �3�











