Decision No. C97-175

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97M-010T

application of mcimetro access transmission services, inc., for a waiver of or variance from portions of the commission’s costing and pricing rules, cost-allocation rules, and rules of practice and procedure.

commission decision on application for waiver of or variance from relevant portions of the costing and pricing rules, the cost-allocation rules, and the rules of practice and procedure

Mailed Date:  February 19, 1997

Adopted Date:  February 12, 1997

I. by the commission

A. Statement

1. This matter comes before the Commission pursuant to an Application for Waiver of or Variances from several Com-mission Rules ("Application").  The Application was filed on January 29, 1997 by MCImetro Access Transmission Services, Inc. ("MCIM").  The Rules at issue are:   Rules of Practice and Pro-cedure, found at 4 Code of Colorado Regulations (“CCR”)723-1; Cost Allocation Rules for Telecommunications Service Providers and Telephone Utilities ("Cost Allocation Rules"), found at 4 CCR 723-27, and; Rules Prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers ("Costing And Pricing Rules"), found at 4 CCR 723-30, (together "Rules").

MCIM seeks waivers of or variances from these rules with respect to its Advice Letter No. 2 and accompanying tariff entitled MCImetro Access Transmission Services, Inc.-Colorado Tar-iff No. 2., MCIM's initial tariff introducing certain local exchange telecommunications services.  With this tariff, MCIM filed certain cost studies, as required by the Costing and Pricing Rules.

MCIM requests waivers or variances of several rules in particular, and other rules by inference.  MCIM seeks explicit relief according to 4 CCR 723-1-3;  4 CCR 723-27-21, and; 4 CCR 723-30-7.  By extension and inference, MCIM also seeks relief under 4 CCR 723-1-40 and 41; 4 CCR 723-27-5, 6, and 7; and 4 CCR 723-30-4.

In support of its requests, MCIM cites other factors.  One, MCIM has filed cost support with its tariff.  Two, Staff of the Commission may disagree as to the adequacy of this cost support.  Three, MCIM believes that the rates contained in the tariff and as supported by its cost studies are per se just and reasonable on the basis that such rates are at or below the rates charged for similar services by U S WEST Communications, Inc. ("USWC"), the incumbent local exchange provider for MCIM's oper-ating territory.  Four, MCIM and USWC currently are engaged in negotiations for interconnection, resale, and purchase of unbundled network elements, and must rely on interim rates, thus rendering "final" cost quantifications problematic.  Five, the services at issue in the tariff will be offered in an environment that includes other providers of similar services.  Six, MCIM has filed an appli-cation for a specific form of price regulation, under Rules Regu-lating Applications by Local Exchange Telecommunications Service Providers for Specific Forms Of Price Regulation, found at 4 CCR 723-38.  Seven, MCIM requests that it not be required to file further supporting information to the extent it may be required under our rules.  Eight, MCIM states that without the requested relief, it will expend additional resources through preparation of additional studies and manuals for which it derives no offsetting benefit.  MCIM states that such requirements are not reasonable.

On February 11, 1997, USWC filed a response to the waiver request.  USWC generally does not support MCIM's request and believes that MCIM should be subject to the same regulatory requirements as USWC.  USWC suggests that MCIM be required to pre-pare and submit Fully Allocated Cost Studies on a yearly basis as a substitute for Fully Distributed Costs required by the Costing and Pricing Rules.  USWC requests clarification regarding the time span of the waiver and states that any grant of a waiver or variance should be limited to the specific rules cited in MCIM's applica-tion.

Now being duly advised in the premises, we will grant in part and deny in part, the application.

Discussion

MCIM filed this application in conjunction with its initial local exchange tariff.  MCIM has filed cost support with that tariff.  We have rendered no judgment with respect to the adequacy or ultimate necessity of that cost support infor-mation, nor is such a judgment implicit in this decision.  We shall reserve judgment on the propriety or necessity of MCIM's cost support for a later date.

MCIM is eager to commence local exchange opera-tions.  We applaud and support MCIM's efforts in this regard.  We take administrative notice of the proceedings in Commission Docket No. 96A-267T, particularly Commission Decision No. C97-4, wherein we allowed MCIM to phase-in its local exchange service according to a schedule proposed by MCIM.  We wish to accommodate this schedule in appropriate ways.

Accordingly, we will allow MCIM a limited variance from the aforementioned Rules.  MCIM's initial tariff, and mod-ifications thereto required by MCIM's phase-in plan, shall not be suspended pursuant to our Rules on the basis of inadequate cost support.  The adequacy and necessity of cost support shall be evaluated in MCIM's price/relaxed regulation application, Commis-sion Docket No. 97A-029T.   We recognize that MCIM is phasing in its local service.  This temporary variance shall apply for a period of up to one year or until MCIM's cost support has been evaluated and corrected or has been obviated by Commission action in other dockets.  If the evaluation of MCIM's cost support is not completed by the next phase of MCIM's local service imple-mentation schedule and that stage of the phase-in is within one year of the effective date of this order, no additional cost sup-port need be filed with that portion of the tariff.  Should MCIM's initial tariff, either in whole or in part, be allowed to become effective by operation of law, MCIM may be required to provide refunds to customers should the Commission make a deter-mination that the rates in that tariff are unjust or unreason-able.

With respect to the specific requests for waiver of or variance from the Costing And Pricing Rules, and the Rules of Practice and Procedure which require cost support for tariff filings, the variance granted herein shall be for a period of time not to exceed one year from the effective date of this decision.  During that interval, several possibilities exist.  One, MCIM's price regulation application
 and cost support will be evaluated.  Should the Commission render a judgment on the adequacy or necessity of the cost support, or, should the Commis-sion determine that no cost support is required from MCIM, the variance shall terminate at that time.  Two, the Commission may institute a market-wide form of price regulation which may obviate or otherwise modify the need for cost support as required under current rules.

For waiver or variance requests pertaining to the Cost Allocation Rules, MCIM shall not be required to file a Cost Allocation Manual until ordered to do so by this Commission.  Otherwise, MCIM is subject to all provisions of the Cost Alloca-tion Rules.  Likewise, with the exception of filing cost support of tariff filings, no other waiver of or variance from the Rules of Practice and Procedure is granted.

II. ORDER

The Commission Orders That:

The Application for Waiver or Variance filed by MCImetro Access Transmission Services, Inc., is granted in part and denied in part, consistent with the discussion above, and is denied in all other respects.

The 20-day time period provided in § 40-6-114(1), C.R.S., to file an application to the Commission for rehearing, reargument, or reconsideration, begins on the day after the Mailed Date of this Decision.

This Order is effective on its Mailed Date.

ADOPTED IN COMMISSIONERS’ WEEKLY MEETING, February 12, 1997.
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    �  These issues will be examined in Commission Docket No. 97A-029T.
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