Decision No. C97-172

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95A-386T

application of cable usa, inc., d/b/a usa telephone & wireless for certificate of public convenience and necessity as A part 3 service provider in accordance with § 40-15-302(2), C.R.S.

COMMISSION decision on motion
to hold DOCKET in abeyance

Mailed Date:  February 19, 1997

Adopted Date:  February 12, 1997

I. by the commission

A. Statement

1. This matter originally came before the Commission pursuant to a Motion to Modify the Commission's Original Decision ("Original Motion") filed by Applicant Cable USA, Inc., doing business as USA Telephone and Wireless ("CUSA").  Through the Original Motion, CUSA sought modification of Commission Decision No. C95-1014, dated October 13, 1996, issued in the within docket.  The Original Motion stated that CUSA was awarded a con-ditional Certificate of Public Convenience and Necessity ("CPCN") to provide private line services in Colorado.  The Original Motion further stated that CUSA failed to meet certain conditions of the order, specifically, filing of tariffs for private line service.  The Original Motion stated that through "oversight" of counsel, tariffs "apparently" were not filed.  A tariff was attached to the motion.  That attached tariff was rejected as an improper filing.

2. In response to that Motion, the Commission issued, in the instant docket, Commission Decision No. C96-1292, dated December 20, 1996.  In that decision, we ordered CUSA to file additional information and reserved judgment on the motion for extension of time.  The Applicant filed the appropriate informa-tion.  CUSA's motion for protective order was granted in Commission Decision No. C97-85, dated January 28, 1997.  In that order, and in response to CUSA's Initial Motion, CUSA was ordered to file its tariff within 30 days of the effective date of that order.  CUSA properly filed its initial tariff on January 8, 1997.

3. With its tariff, Applicant filed an application for variance from our Rules Prescribing Principles for Costing and Pricing of Regulated Telecommunications Services of Telecommunica-tions Service Providers, 4 Code of Colorado Regulations, ("CCR") 723-30 ("Costing and Pricing Rules").  That application was denied in Commission Decision No. C97-104, dated January 31, 1997, issued in Commission Docket No. 97M-010T.

4. On January 29, 1997, Applicant filed a Motion to Hold Docket in Abeyance Pending Submission of Motion for Variance from Commission Rules.  We note that CUSA's proposed tariff spec-ifies an effective date of February 15, 1997.

5. Due and timely execution of the Commission's duties require this decision.  Now being duly advised in the premises, the Commission shall grant the motion to hold in abeyance for a spe-cific period of time, but under certain conditions.  We will deal with the tariff in a separate order.

B. Discussion
1. Pursuant to § 40-15-301(2)(f), C.R.S., the Commis-sion has jurisdiction over the services and providers of such services which are at issue in this application.

2. CUSA was awarded a CPCN for intrastate private line services by Commission Decision No. C95-1014, dated October 13, 1995, issued in Commission Docket No. 95A-386T.  

3. Through that decision, CUSA was issued a condi-tional CPCN.  The CPCN was deemed not to be issued unless and until CUSA had a lawful tariff on file with the Commission.  That provision required CUSA to file an advice letter and  tariff, in accordance with the Commission's Rules of Practice and Procedure, found at 4 CCR 723-1.  Also, according to the Commission's Costing and Pricing Rules, any rate proposal, such as a tariff filing, must be supported by appropriate cost studies.

4. CUSA filed tariffs within the time period required by Commission Decision No. C97-85.  However, without proper cost support, further action is required of CUSA.  Specifically, either the effective date of the tariff must be changed, cost support supplied, or the tariff must be canceled by the Applicant in order to avoid a rejection of the tariff by this Commission.

5. The Motion to Hold in Abeyance requests a simple hold on all Commission action relating to CUSA.  We are informed by our Staff that CUSA is contemplating an application for relaxed regulation or one of the remedies listed above.  However, such action cannot, by statute, by applied to CUSA's tariff.  In that regard, the motion shall be denied.

6. CUSA shall be granted an extension of time until March 3, 1997 within which to make an appropriate filing.  An appropriate filing shall be some combination of:  1) a proper tariff with cost support; 2) an application for relaxed regulation along with a motion to excuse CUSA from a tariff filing pending the outcome of the relaxed regulation application;  3) a statement that CUSA does not wish to proceed either with an appropriate tariff or with an application for relaxed regulation.  Failure by CUSA to file the materials described above shall be construed as withdrawal from the Colorado telecommunications marketplace, and no CPCN shall be deemed issued.  Should CUSA wish to provide private line or any other regulated services in Colorado, it must reapply to the Commission for proper authority.

II. ORDER

A. The Commission Orders That:

1. Cable USA, Inc., doing business as USA Telephone and Wireless is ordered to file one of the following documents on or before March 3, 1997:  (a) an affidavit of an officer of the corporation stating that Cable USA, Inc., doing business as USA Telephone and Wireless intends to renounce its application for a certificate of public convenience and necessity for private line services; (b) an application for relaxed regulation; or (c) a new tariff with proper cost support.  Failure to comply shall, with-out further action of the Commission, result in Cable USA, Inc., doing business as USA Telephone and Wireless having no certifi-cate of public convenience and necessity for private line serv-ices.  Nothing in our rules or this Decision shall preclude Cable USA, Inc., doing business as USA Telephone and Wireless from applying for such authority in the future.

2. The 20-day time period provided in § 40-6-114(1), C.R.S., to file an application to the Commission for rehearing, reargument, or reconsideration, begins on the day after the Mailed Date of this Decision.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING, February 12, 1997.
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    �  All applications in a given calendar year for waiver of or variance from the Costing and Pricing Rules are dealt with in a consolidated miscellaneous docket.  For calendar year 1997, the Commission created Docket No. 97M-010T.


    �  In a separate Commission Decision, we rejected CUSA's initial tariff filing.  CUSA's application for waiver of the Costing and Pricing Rules having been rejected, and with no modification of the effective date of CUSA's tariff, we had little choice but to reject the tariff filing.  CUSA may refile the tariff, or, may avail itself of other options, described in the body of the instant decision.
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