Decision No. C97-151

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-203CP
in the matter of the application of mary l. howard, gary d. howard, and susie a. howard, doing business as florence cab, for authority to extend operations under certificate of public convenience and necessity puc no. 53566

Decision Granting Exceptions, In Part
Mailed Date:  February 14, 1997

Adopted Date:  February 6, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R96-1300 filed by Intervenor Richard P. and Bonnie C. Clark, doing business as Canon City Cab ("Canon City Cab" or "Intervenor").  In that decision, the Administrative Law Judge ("ALJ") recommended approval of the application for an extension of authority by Mary L. Howard, Gary D. Howard, and Susie A. Howard, doing busi-ness as Florence Cab ("Florence Cab" or "Applicant").  Specifi-cally, the ALJ recommended that Florence Cab be granted authority for the transportation of passengers in taxi service between all points in the towns of Florence, Penrose, Williamsburg, Coal Creek, Rockvale, and Wetmore, Colorado, and between said points on the one hand, and all points within a 100-mile radius of the intersection of 5th Street and Wilson Street in Florence, Colorado, on the other hand, with the restrictions:  (1) of providing service which must commence or terminate in one of the aforementioned cities; and (2) against transportation of passen-gers originating in El Paso or Teller Counties.

In accordance with the provisions of § 40-6-109, C.R.S., Intervenor excepts to the ALJ's Recommended Decision. Florence Cab has filed a response to the exceptions on December 31, 1996, and an additional response to the exceptions on January 10, 1997.  Canon City Cab has also filed its response to the response to the exceptions.
  Now being duly advised in the premises, we will grant the exceptions, in part, and deny them, in part.

B. Discussion

Intervenor in this case is presently authorized to provide passenger transportation in taxicab service between all points located within Canon City and Florence, and between points in those communities and all points in the State of Colorado.  In 

reliance upon the doctrine of regulated monopoly,
 Intervenor opposes the grant of authority to Florence Cab to provide new transportation to the extent the new authority overlaps with Canon City Cab's present certificate of public convenience and necessity.  In particular, noting that it presently possesses authority to provide taxi service in some of the areas requested in the application, especially Canon City, Intervenor first suggests that the grant of overlapping authority to Applicant here will result in destructive competition under the doctrine of regulated monopoly.  Additionally, Intervenor argues that the evidence is insufficient to demonstrate that it is presently providing substantially inadequate service.  Intervenor alterna-tively suggests that, if Applicant is granted additional author-ity, the new authority should be restricted against the provision of transportation originating in Canon City.

We note that, in submitting its exceptions, Inter-venor failed to provide a transcript of the proceedings before the ALJ.  Subsections 40-6-113(3) and (4), C.R.S., provide:


(3)  The cost of preparing the transcript shall be advanced by the party seeking to reverse, annul, or modify the recommended decision of a commissioner or administrative law judge, or the decision of the com-mission. . . .


(4)  It is not necessary for a party to cause a transcript to be filed as provided in this section in any case where the party does not seek to amend, modify, annul, or reverse basic findings of fact which shall be set forth in the recommended decision of a commissioner or administrative law judge or in the decision of the commission.  If such transcript is not filed pursuant to the provisions of this section for consideration with the party's first pleading, it shall be conclusively presumed that the basic findings of fact, as distinguished from the conclusions and reasons therefor and the order or requirements thereon, are complete and accurate.
(emphasis added).  Since Canon City Cab did not provide us with a transcript of the hearing before the ALJ, we are legally required to presume that the basic findings of fact within the Recommended Decision are "complete and accurate."

Notably, the ALJ's basic findings of fact indicate that there is some need for the extension of service proposed in the instant application.  For example, according to the Recom-mended Decision:  Emmett Weaver testified in support of taxi service from Florence indicating that residents of Florence had to call Canon City Cab approximately one hour in advance to obtain service (Recommended Decision, page 3); Cornelius Goggin testified that it is "difficult to impossible" to obtain late night taxi service (from Intervenor) for patrons of drinking establishments in Florence and Penrose (Recommended Decision, page 3); Charles Smithey, operator of an automobile repair serv-ice in Florence, indicated that his customers, upon dropping off their cars need prompt taxi service back to Canon City, and that their have been delays in obtaining service from Intervenor (Recommended Decision, page 4).  Mr. Clark himself conceded that the driving time from Canon City to Florence (e.g., to pick-up a passenger) is 15 to 20 minutes "after the taxi is rolling" (Recommended Decision, page 5).

The findings of the ALJ with respect to this testimony indicate that there is a need for additional trans-portation service by the Applicant.  Moreover, the Recommended Decision also points out that Canon City Cab is not authorized to provide service originating in the communities of Penrose, Williamsburg, Cold Creek, Rockvale, and Wetmore unless bound for Canon City or Florence.

However, the basic findings of fact by the ALJ do not support his conclusion to grant additional authority for taxi service originating in Canon City.  The testimony, as interpreted by the ALJ, indicates that there is a need for service originat-ing in areas such as Florence and Penrose.  None of that testi-mony, again as found by the ALJ, indicates a need for additional taxi service originating in Canon City itself.

According to the doctrine of regulated monopoly, before a new carrier may be authorized to serve an area already served by an existing carrier, existing service must be shown to be substantially inadequate.  The ALJ's findings of fact here do not support the conclusion that taxi service originating in Canon City is substantially inadequate for purposes of the doctrine of regulated monopoly.  Rather, those findings of fact, which we assume are complete and accurate, indicate a need for Applicant's service within or originating in other areas (e.g., for service originating in Florence or Penrose to Canon City).

Therefore, with the exception stated here, we affirm the Recommended Decision to the extent it grants Applicant authority to provide transportation of passengers in taxi serv-ice, between all points in the Towns of Florence, Penrose, Williamsburg, Coal Creek, Rockvale, and Wetmore, Colorado, and between said points, on the one hand, and all points within a 100-mile radius of the intersection of 5th Street and Wilson Street in Florence, Colorado, on the other hand, with the restrictions:  (1) of providing service which must commence or terminate in one of the aforementioned cities; and (2) against transportation of passengers originating in El Paso or Teller Counties.  We agree with Intervenor's exceptions that Florence Cab's new authority should be restricted against the provision of taxi service originating in Canon City, Colorado.  In our view, the ALJ's basic findings of fact do not support the grant of authority originating in Canon City itself.  Specifically, the basic findings of fact in the Recommended Decision do not support the conclusion that Intervenor's service originating in Canon City is substantially inadequate.  Given our conclusion, we will grant Intervenor's exceptions, in part, and will otherwise deny them.

II. ORDER

The Commission Orders That:

The additional response to exceptions filed by Mary L. Howard, Gary D. Howard, and Susie A. Howard, doing busi-ness as Florence Cab is accepted.

The response to response to exceptions filed by Richard P. and Bonnie C. Clark, doing business as Canon City Cab is accepted.

The exceptions filed by Intervenors Richard P. and Bonnie C. Clark, doing business as Canon City Cab are granted, in part, consistent with the above discussion.  The exceptions are otherwise denied.

Decision No. R96-1300 is affirmed except as stated in the instant order.  The application by Mary L. Howard, Gary D. Howard, and Susie A. Howard, doing business as Florence Cab filed in the present case is granted except as stated herein.  Specifi-cally, the Applicant herein is granted authority to provide transportation of passengers in taxi service, between all points in the towns of Florence, Penrose, Williamsburg, Coal Creek, Rockvale, and Wetmore, Colorado, and between said points, on the one hand, and all points within a 100-mile radius of the inter-section of 5th Street and Wilson Street in Florence, Colorado, on the other hand. The authority is restricted as follows:  (1) transportation must commence or terminate in one of the aforementioned cities; (2) against transportation of passengers originating in El Paso or Teller Counties; and (3) against the provision of taxi service originating in Canon City, Colorado.

5.
The complete authority under Certificate of Public Convenience and Necessity PUC No. 53566 as extended, shall be as set forth in the attached Appendix.

6.
The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

7.
This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ DELIBERATION MEETING Febru-ary 6, 1997.
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Transportation of passengers and their baggage, in taxi service, 

between all points in the towns of Florence, Penrose, Williamsburg, Coal Creek, Rockvale, and Wetmore, Colorado, and between said points, on the one hand, and all points within a 100-mile radius of the intersection of 5th Street and Wilson Street in Florence, Colorado, on the other hand. 

The authority is restricted as follows:

(1)
service must originate or terminate in one of the aforementioned cities

(2)
against transportation of passengers originating in the Counties of El Paso or Teller, State of Colorado; and

(3)
against the provision of taxi service originating in Canon City, Colorado.

    �  The Applicant presently holds authority to provide taxi service between all points in the towns of Florence, Penrose, Williamsburg, Cold Creek, Rockvale, and Wetmore, Colorado.


    �  The additional responses to the exceptions by the Applicant and the response to the response to exceptions by Intervenor are not permitted under Rule 22(b), Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  On our own motion, we will permit these pleadings to be filed and considered in review of the Recommended Decision.


    �  The Recommended Decision correctly noted that the policy governing the transportation at issue here is that of regulated monopoly.  Rocky Mountain Airways v. Public Utilities Commission, 509 P.2d 804 (Colo. 1973).  Under this doctrine, before a new carrier can be certificated in an area already served by existing carriers, the service of existing carriers must be shown to be substantially inadequate.  Rocky Mountain Airways, supra.
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