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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) filed by U S WEST Communications, Inc. (“USWC” or “Company”), and MCImetro Access Transmission Services, Inc. (“MCImetro”), to Decision No. C96-1337.  Now being duly advised in the premises, we will deny the RRR of USWC and deny, in part, and grant, in part, the RRR of MCImetro.  We will also provide clarification on certain issues raised by USWC and MCImetro.

B. MCImetro Application for RRR

1. Establishment of a Point of Interconnection in each Local Calling Area

a. MCImetro continues to argue that it be allowed to establish a single point of interconnection (“POI”) in the LATA rather than establish a POI in each local calling area it desires to serve (Order at 39-42).  It believes that this requirement will result in MCImetro constructing underutilized facilities with excess capacity.

b. First we clarify that the requirement to establish a POI in each calling area is a requirement for facilities based competition in the local calling area.  Resale of USWC services does not constitute facilities based competition and does not require the establishment of a POI in the local area where the Competitive Local Exchange Carrier (“CLEC”) is operating as a reseller.

c. However, if a CLEC desires to be a facilities based competitor of USWC in a local calling area, then, as was required in our Order,
 it must be capable of handing local calls to USWC in that local area and USWC will be required to hand calls from the USWC to the MCImetro network in that area.  Requiring that USWC trunk calls from one local calling area to a distant POI without compensation to increase the efficiency of the CLEC is not appropriate.  Therefore, we will deny the request of MCImetro and clarify that a POI is not required in areas where only resale occurs.

2. Clarification Request Regarding NID Access

a. MCImetro requests clarification of our Order, at 50-52,  regarding access to the Network Interface Device (“NID”) that access to the USWC NID is on a nondiscriminatory basis and USWC cannot reserve all spare NID capacity for its own use.

b. We note that our Order clearly states that the NID is an unbundled element and that MCImetro has access to spare capacity on the USWC NID, assuming proper protection is maintained.  Since access to an unbundled element is to be offered on a nondiscriminatory basis (pursuant to the Act, the Federal Communications Commission (“FCC”) Rules and this Commission’s Rules), we shall grant the clarification requested by MCImetro.  This clarification reinforces the obvious intent of our Order.   

3. Bona Fide Request Process for Collocation

a. MCImetro believes that our Order requiring collocation ”. . . in the manner requested by MCImetro . . .” and the requirement to use a Bona Fide Request (“BFR”) process for collocation (at page 85) is inconsistent with § 251(c)(6) of the Act and FCC Rules 51.323(a) and (f).  MCImetro further argues that the blanket deferral of collocation requests to a BFR pro-cess is improper and that “baseline” information on space avail-ability and associated potential costs should be available.

As stated in our Order, the interim rates established in Docket No. 96S-233T and the final rates which will be established in Docket No. 96S-331T (“331T”) are incorporated by reference into the arbitration agreements. We note that MCImetro still has the opportunity to provide testimony in Docket 331T on the appropriateness of USWC establishing baseline costs and the costing methodologies that are appropriate for the prep-aration and build-out of physical collocation sites.

It appears likely that many of the colloca-tion costs will be unique to specific premises and may even be unique to specific locations within an end-office.  Under such circumstances, the BFR process will allow specific costs to be determined for unique collocation requirements.  With this lim-itation in mind, we note that it is also likely that floor space charges could be uniform within a specific premise, if USWC is to fulfill the nondiscriminatory requirements of the Act.
  Once USWC has established such a charge for the first collocation request at a facility, it should promptly supply a similar quote on this type of charge to another CLEC. However, even in this type of situation, the cost may vary depending on the remaining floor space and the specific requirements of the CLEC.  There-fore, the Commission will deny MCImetro’s request that USWC be directed to establish specific baseline costs or cost procedures for use in the arbitration agreement.  However, MCImetro may again submit its views on the applicability of uniform rates and the appropriate costing procedures for preparation of and build-out of collocation spaces in 331T.

4. Loop Distribution as an Unbundled Network Element

MCImetro urges reconsideration of our Order since it believes that the Order only allows unbundling of Loop Distribution through the BFR process. In the alternative, to streamline the BFR process, MCImetro proposes that USWC be required to prepare a publicly available manual containing the results of each BFR.  In this manner, MCImetro believes that once access to a particular type of Loop Distribution unit has been determined, subsequent requests for access to the same type of unit could avoid the time and delay of the BFR process.

We first note that MCImetro is rearguing its request for unbundling of Loop Distribution facilities.  That request was not accepted in the Order.
  For the same reasons as stated in the Order, we deny that request.

As an alternative, MCImetro now requests that USWC produce a manual of BFR results.  Although there was limited discussion of implementation of a “manual” in the cross examina-tion of the Staff witness during the arbitration proceeding, MCImetro did not recommend such a requirement in its final Statement of Position or list of arbitration issues.
  However, the Act, as well as the rules of the FCC and this Commission require nondiscriminatory access to unbundled network elements.  These rules, as well as the Act, also require that once an element is made available to one CLEC, it must also be readily available to other CLECs under the same terms and conditions.

At this time, we will not require USWC to produce a manual of all BFR requests, as recommended by MCImetro.  We note that information submitted by the requesting CLEC in a BFR process may be confidential.  MCImetro has not provided suf-ficient justification within the record of this arbitration pro-ceeding to convince us to now adopt this recommendation. 

However, we will clarify that when it is found in a BFR review, that access to a particular type of Loop Distribution unit is technically feasible and is offered to a CLEC at particular rates and terms, this element should be viewed as being readily available to other CLECs.  In order to properly account for such changes, USWC must make such information avail-able to other CLECs.  Generally, we would expect that the unbundling of a network element would be incorporated within the interconnection agreement, or otherwise made available to inter-ested persons on request.

5. Use of the BFR Process for Further Unbundling of Network Elements

MCImetro requests reconsideration of the BFR process outlined in our Order, at 60-64 and suggests that we adopt its arbitration proposal for the BFR process.  In the alternative, MCImetro proposes that all requests for unbundled network elements and any subsequent decision be made publicly available so that other CLECs would not have to go through the BFR process, if the element can be unbundled.  In addition, MCImetro requests additional language be included in the Order to the effect that if a CLEC must pay costs for unbundling an ele-ment, USWC should refund part of the costs to the original CLEC as additional CLECs use the element.

We first note that MCImetro is rearguing its initial arbitration request, which was not accepted in the Order.
  For the same reasons as stated in the Order, we again deny that request.

As previously discussed, the Act, as well as the rules of the FCC and this Commission, require non-discriminatory access to unbundled network elements.  For the same reasons we declined to require USWC to produce a “manual”, we will not modify the Order to require USWC to publicly produce all BFR requests, as recommended by MCImetro.  However, we would expect and will require USWC to use information available from previous BFRs to address requests similar to a previous BFR so as to minimize the response time within the BFR process.  

As previously discussed for unbundling of Loop Distribution, we clarify that when it is found in a BFR review, that access to a particular type of network element is technically feasible and is offered to a CLEC at particular rates and terms, this element should be viewed as being readily avail-able to other CLECs.

As for the request by MCImetro to require that if a CLEC pays for costs incurred in unbundling a network element, then the originally requesting CLEC should be refunded part of its initial costs as additional CLECs use the element, we note that the general intent of this request is commercially reasonable.  However, it is not well formed as presented in RRR.  This issue was not raised within the MCImetro Statement of Posi-tion.  Nor was this specific issue raised within the original arbitration petition of MCImetro or the USWC response.  As for the specifics of the request, there is no discussion by MCImetro as to whether such costs are only for development nor whether there is any limit to the proration period.

Without further specificity, we can only note generally that network element requests that are solely useful to a particular CLEC should be paid by that CLEC.
  We would clarify that to the extent other CLECs will also use the element, costs should be proportionally shared.  MCImetro can use these general clarifications in developing its interconnection agreement. 

6. Implementation Date for National Interface Standards

MCImetro requests reconsideration of the tar-get date of July 1, 1998 set forth in the Order, at 72-75, for full implementation of national standards for electronic interfaces.  MCImetro urges adoption of an earlier date or an affirmative requirement that if USWC implements such a system in another state, that it make the same interface available in Colorado within 30 days.

We first note that USWC has an obligation to provide interfaces at parity with its own use of its operational support systems pursuant to the Order as well as the FCC First Report and Order.
  Our Order also specifically states that when national standards are developed, the parties, MCImetro and USWC, will promptly implement them.  Thus, when a national standard for a particular interface is available, we would expect USWC and MCImetro to implement it without waiting until July of 1998.  The date of July 1, 1998 is the expected time at which interfaces for all operational support systems would be based on national stan-dards.

In this context, we also note that USWC desired to have common interfaces for all carriers and USWC.
  The Company also pointed out that the USWC service centers which use these operational support systems are located in different states
 and that different requirements in the states can cause USWC difficulty in implementing such interfaces.
  Since we expect prompt implementation of any national standard interfaces within Colorado, and with the multi-state implementation which USWC must undertake because of the configuration of its support systems, it is reasonable to expect that implementation in one state would require simultaneous, or nearly so, availability in other states.  In this context, the request of MCImetro, that USWC make a national standard interface available in Colorado within 30 days of doing so in another state, is reasonable and adds specificity to our requirement for prompt implementation of such standards.  Therefore, we will modify our Order to require that prompt implementation be defined to include, within 30 days of implementation in another state served by USWC, but no later than July 1, 1998.

7. Clarification on Access to Databases and Information

MCImetro seeks clarification of the Commis-sion’s Order at 80-82 as to which of its requests for access to databases would “. . . appear burdensome to USWC.”

As stated in our Order, a generic request for the plant inventory data of USWC could be viewed as burdensome.  As for the other databases listed by MCImetro, with the limitations or qualifications noted in our Order, we do not view them as burdensome.

C. USWC RRR

1. Construction Charges for Meet-Points Over One Mile

USWC continues to argue that unless it is allowed to impose construction charges for meet-points greater than one mile from a USWC end-office, inefficient points of interconnection will develop and inequitable sharing of costs will result.  USWC argues that the Commission has overlooked the evidence in the record on this issue.  USWC further states that its testimony in this proceeding established that in no case should it be required to construct more than one-half the distance of jointly provided facilities.

We are not persuaded by USWC’s arguments that new entrants should pay construction charges beyond one mile from the USWC central office to the meet-point.  As discussed in the First Report and Order,
 the incumbent LEC and the new entrant are co-carriers and each gains value from the interconnection arrangement.  Therefore, where a new entrant and USWC are required to interconnect with each other’s network for the exchange of local traffic, it is reasonable for both entities to build to a mutually agreed upon meet-point that is approximately equidistant from each other.  Unless the parties agree to another meet-point location, each provider is responsible for the costs of its facilities to the meet-point.  Therefore, USWC’s request is denied.

2. Directory Listing Requirements

USWC requests reconsideration of the finding that “USWC shall be required to provide the appropriate interface between MCImetro and USWC’s directory publisher.” USWC claims that the Commission’s decision on this matter goes beyond the requirements of § 251(b)(3) of the Act,
 imposing obligations on USWC either to negotiate with directory publishers on behalf of MCImetro or to modify its directory publishing contracts with U S WEST Direct (“Direct”) to include white and yellow page list-ings for MCImetro’s customers under the same terms and conditions negotiated by USWC on behalf of USWC customers.  USWC also argues that the Order must be reconsidered because it does not provide a procedure to follow in negotiating with directory publishers.  Lastly, USWC suggests that MCImetro should bear any additional costs associated with compliance with the Order.

We first note that the FCC Decision
 relat-ing to this issue takes the statutory term “directory assistance and directory listings” to be synonymous with the definition of “subscriber list information” contained in 47 U.S.C., Section 222 (f)(3).
  That definition is: 

[a]ny information: (A) identifying the listed names of subscribers of a carrier and such subscribers’ telephone numbers, addresses, or primary advertising classifications (as such classifications are assigned at the time of establishment of such service), or any combination of such listed names, numbers, addresses or classifications; and (B) that the carrier or an affil-iate has published, caused to be published, or accepted for publication in any directory format.

The FCC Rules
 state that:

[a] LEC shall permit competing providers to have access to its directory assistance services so that any customer of a competing provider can obtain directory listings, except as provided in paragraph (c)(3)(iii) of this section [unlisted numbers], on a nondiscrimina-tory basis, notwithstanding the identity of the cus-tomer’s local service provider, or the identity of the provider for the customer whose listing is requested.
 

In this context, the FCC rules define “non-discriminatory access” as: 

[a]ccess to telephone numbers, operator services, directory assistance, and directory listings that is at least equal to the access that the providing local exchange carrier (LEC) itself receives.  Nondiscriminatory access includes, but is not limited to: (i) nondiscrimination between and among carriers in the rates, terms, and conditions of the access pro-vided; and (ii) the ability of the competing provider to obtain access that is at least equal in quality to that of the providing LEC.
  (emphasis added) 

The FCC, in its Second Report and Order,
 intended to include basic yellow pages listings in the definition of “subscriber list information.”  The use of the term “primary advertising classifications (as such classifications are assigned at the time of establishment of such service),” by the FCC means all listings provided at the time of service establishment. We note that basic white and yellow page listings are provided at the time of initial business service establishment.

We also reject USWC's argument that our directives regarding directory listings (e.g., our mandates concerning the Yellow Page listing) are beyond our authority, or that such directives amount to unlawful interference with private contracts (between USWC and Direct).  In the first place, we note that USWC and Direct executed an agreement with the Commission regarding directory services in 1989.
  That agreement was made by USWC and Direct in response to the Colorado Supreme Court's decision upholding the Commission's authority to order the Com-pany to reacquire directory publishing assets and operations which had been unlawfully transferred to Direct.  See Mountain States Telephone and Telegraph v. Public Utilities Commission, 763 P.2d 1020 (Colo. 1988).  Therefore, the Public Utilities Law and relevant court interpretations indicate that the Commission possesses the authority to enter our Orders now disputed by the Company.  As for the arguments that our directives amount to unlawful interference or modification of private contracts, we note that private contracts are subject to modification by the Commission in the exercise of its police power to regulate in the public interest.  See City of Lamar v. Town of Wiley, 248 P. 1009 (Colo. 1926); Ohio & Colorado Smelting & Refining Co. v. Public Utilities Commission, 187 P. 1082 (Colo. 1920).

USWC must transmit this information to and make arrangements with Direct, if necessary, to provide Yellow Page listings  to MCImetro, on a nondiscriminatory basis, upon the same terms and conditions that are provided to USWC.  Since we believe this Commission can require USWC to provide non-discriminatory access for a Yellow Pages listing on the same terms and conditions as USWC receives from Direct, we shall deny the request for reconsideration.

As noted on page 90 of our Order, USWC is free to propose related cost recovery for directory services within the Interconnection Tariff.  Therefore, if an additional charge or an additional assessment of costs to MCImetro is appro-priate for providing inclusion of listings within the Yellow Pages, that can be dealt with through 331T or the BFR process in the interim.

3. Branding of Operator Services

USWC argues that the record is insufficient regarding all of the issues which may arise with respect to the costs of branding of operator services and the specific charges for branding in particular instances.  USWC then describes var-ious means of branding services, without reference to their inclusion in the record of this proceeding.  USWC goes on to further request that a dedicated trunk group be used if manual branding is required, and also requests the Commission to require traffic separation based on vague statements that existing trunk arrangements, with co-mingled traffic, will need to be recon-figured.  Finally, USWC requests that the Commission direct that cost recovery and specific charges for branding will be addressed in 331T.

The Order states that USWC shall offer branded directory assistance and operator services, to the extent that USWC can offer such services, or it shall offer unbranded services.  Cost recovery and traffic separation are also discussed within our Order.    For the reasons stated in Decision No. C96-1337, at 70-72, we deny this request. 

4. Collocation Requests

USWC takes issue with the last sentence in the Commission finding in ¶ O.2.d., at 85, of the Order which states:

Where space is limited, such as in cable vaults or manholes, MCI shall be permitted to collocate equipment of the type that USWC would normally locate in those facilities.

USWC believes this statement is inconsistent with the remainder of the discussion in that paragraph that when space is limited, it is more imperative that the BFR process be used rather than generally allowing MCImetro to collocate the same type of equipment used by USWC.  USWC also requests guidance on how to handle multiple collocation requests within the same premise when space is limited.

It should be clarified that the last sentence of ¶ O.2.d. was not meant to allow collocation of equipment in space-limited premises outside of the BFR process.  Rather, it was meant as a limitation that when space is limited, the type of equipment that can be deployed would be the same as typically used by USWC.

With respect to the USWC request for guidance on the allocation of space among CLECs, this should be on a first-come, first-serve basis.  Another general principle that appears reasonable would be that within the maximum allowed period of initial review of a collocation request, if USWC receives a request for space at the same premise from another CLEC, both should be viewed as occurring simultaneously and treated accordingly.  USWC is also required to provide only the minimum amount of space that is necessary to meet the collocation requirements of the CLEC, under a reasonable planning scenario, (i.e., no hoarding of space by the CLEC).  A substantial majority of the space must be used by the CLEC for network equipment and not for storage or work surfaces.  In this instance, a reasonable first impression of the allocation of space for storage or work surfaces for the CLEC would be a percentage similar to that used by USWC.  USWC shall also use good space planning techniques for its facilities, consistent with recognized safety code require-ments, so as to maximize the amount of space within a premise that can be used for collocation purposes.

D. Conclusion

For these reasons and those stated in Decision No. C96-1337, we deny the applications for RRR, except for the request of MCImetro for adoption of a requirement that interfaces using national standards be available within 30 days of imple-mentation by USWC in other state jurisdictions.  Various clarifi-cations of our Order are provided within the above discussion. 

II. ORDER

A. The Commission Orders That:

The Application for Rehearing, Reargument, or Reconsideration filed by U S WEST Communications, Inc., is denied.

The Application for Rehearing, Reargument, or Reconsideration filed by MCImetro Access Transmission Services, Inc., is denied, in part, and granted, in part, as described in this Decision.

The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Order.

The Joint Motion of MCImetro Access Transmission Services, Inc., and U S WEST Communications, Inc., for extensions of time to and including February 28, 1997 within which to file their Interconnection Agreement are granted.

This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING February 6, 1997.
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� Commission Decision No. C96-1337 (“Order”), Docket No. 96A-366T, at 17.


� In fact, USWC should be analyzing its offices at this time to deter-mine what would be an appropriate charge for such collocation requirements as floor space and power.


� See Order at 58-60.


� The cross-examination focused on providing a manual showing the means or possible manner of interconnection to specific forms of devices and did not address the possibility of making the entirety of specific BFR proposals and responses public.  (See Tr. 10/2/96, at 94-97.)


� See Order at 60-64.


� See, for example, ( XXIII.D.3., Exhibit 68 in the Arbitration Proceeding, regarding the payment of development costs, at 58-59.


� See, In the Matter of Implementation of the Local Competition Provi-sions in the Telecommunications Act of 1996; Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98 and 95-185, First Report and Order (released August 8, 1996).


� Tr. 10/1/96, at 109.


� Ibid., at 174-175. 


� Ibid., at 195.


� See ¶( 553.


� Section 251(b)(3) states that all local exchange carriers must provide “dialing parity to competing providers of telephone exchange service and telephone toll service, and the duty to permit all such providers to have nondiscriminatory access to telephone numbers, operator services, directory assistance, and directory listing, with no unreasonable dialing delays.” (emphasis added)


� CC Docket No. 96-98, Second Report and Order and Memorandum Opinion and Order, FCC 96-333, released August 8, 1996 (”Second Report and Order”).


� This definition was part of the 1996 Act under Section 702 (f)(3).


� Second Report and Order, Appendix B-7.


� See FCC Rule § 51.217(3)(i).


� See FCC Rule § 51.217(a)(2).


� See ¶( 137 of the Second Report and Order.


� We take administrative notice of that agreement.


� In this space-limited instance, it should be clear that the equip-ment limitation applies to premises that cannot be separately caged or walled off from the equipment of USWC.


� We also refer USWC to the First Report and Order, Appendix B, § 51.323(f) for additional guidance on handling multiple collocation requests. 
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