Decision No. C97-137

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-250T
re:  the Investigation and suspension of tariff sheets filed by U S WEST Communications, Inc., with Advice Letter No. 2605, introducing Local Number Portability.

Order Denying Applications For
Rehearing, Reargument, Or
Reconsideration, and granting stay

Mailed Date:  February 7, 1997

Adopted Date:  February 6, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of applications for rehearing, reargument, or recon-sideration (“RRR”) to Decision No. C96-1327 filed by MCI Tele-communications Corporation (“MCI”) and U S WEST Communications, Inc. (“USWC” or “Company”).  In Decision No. C96-1327, we ordered the Company to file new rates and charges for interim local number portability.  Additionally, our decision directed that costs for local number portability must be allocated according to each provider’s percentage of portable NXXs in Colorado.  MCI and USWC, pursuant to § 40-6-114, C.R.S., have filed requests for reconsideration to our decision.  Now being duly advised in the premises, we deny the applications for RRR.

With respect to MCI’s request for reconsideration, we note that the application raises the same arguments and suggestions previously considered and rejected in the decision.  We reiterate our finding that MCI’s suggested method for recovery of costs for interim local number portability is inappropriate for Colorado, even if the method is permissible (i.e., not man-datory) under rules adopted by the Federal Communications Commission (“FCC”).  The reasons for our finding are stated in Decision No. C96-1327.  For the reasons stated in our decision, we will deny MCI’s application for RRR.

We will also deny the Company’s application for RRR.  The Company correctly notes that the approved cost alloca-tion method was intended to comply with the FCC’s directives in CC Docket No. 95-116, FCC 96-286 (“FCC Order”).  USWC first suggests that the cost allocation method approved in the decision (i.e., each provider’s percentage of portable NXXs) is incon-sistent with State statute, specifically § 40-15-503(2)(b)(II), C.R.S. (Commission to adopt cost-based methods of paying for number portability), and the Telecommunications Act of 1996
  (“Act”).  Therefore, the Company suggests, the Commission should refuse to follow the FCC’s directives.

The Company appears to be correct that the FCC Order is inconsistent with § 40-15-503(2)(b)(II), C.R.S., since the FCC expressly states that it was departing from cost-based ratemaking with respect to number portability.  Nevertheless, the FCC has issued clear directives regarding the costing and pricing of number portability, and those directives purport to limit the action the Commission may take in the present case pursuant to State law.  We reject the Company’s suggestion that we should refuse to follow effective FCC rules.  Additionally, to the extent the FCC Order is inconsistent with the Act, that is a matter for the courts to decide not this Commission.

Next, USWC, in its application for RRR, requests that it be permitted to create a per access line surcharge, applicable to all its access lines, for the USWC share of interim portability costs.  We deny this request as being beyond the scope of the evidence presented in this docket.  If the Company wishes to pursue this proposal, it should do so in the appropriate proceeding.
  

Finally, USWC requests that we stay the require-ments in Decision No. C96-1327 that it file tariffs implementing the decision pending resolution of its application for RRR.  We find good cause was stated for the stay.   Since the present decision disposes of  the request for reconsideration, the Company will be ordered to file implementing tariffs within 30 days of the effective date of the instant order.

II. ORDER

The Commission Orders That:

The application for rehearing, reargument, or reconsideration by MCI Telecommunications Corporation is denied.

The application for rehearing, reargument, or reconsideration by U S WEST Communications, Inc., is denied.

The request for stay of the requirement to file compliance tariffs pending disposition of its application for rehearing, reargument, or reconsideration filed by U S WEST Com-munications, Inc., is granted.  Within 30 days of the effective date of the present Order, U S WEST shall file new rates and charges for local number portability consistent the directives set forth in Decision No. C96-1327.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ DELIBERATION MEETING Febru-ary 6, 1997.
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�   47 U.S.C. 251 et seq.


�   Since our present decision regarding cost allocation and cost recovery is, to a large extent, based upon the FCC’s directives, USWC may consider whether some of its local number portability costs should be recovered from the federal jurisdiction.  That is, the Company may give some consideration to requesting cost recovery from rates set by the FCC.
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