Decision No. C97-125

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-401E
IN THE MATTER OF THE APPLICATION OF Public Service Company of Colorado FOR AUTHORITY TO IMPLEMENT A RENEWABLE ENERGY SERVICE ADJUSTMENT.

PROCEDURAL ORDER
RESULTING FROM PREHEARING CONFERENCE
AND DELIBERATIONS MEETING

Mailed Date:  February 4, 1997

Adopted Date:  January 31, 1997

I. BY THE COMMISSION

A. Statement

The Colorado Public Utilities Commission (the "Commission") conducted a prehearing conference in Docket No. 96A-401E on January 27, 1997.  At that time, the Commission heard argument from interested parties concerning various pro-cedural and legal matters set forth in the parties' trial data certificates.  The Commission also conducted a Commissioners' Deliberations Meeting on January 31, 1997 in light of a pro-cedural motion to delay the start time of the hearing.  Now being duly advised in the premises, we will make the following rulings.

B. Participation by Parties Not Represented by Counsel

Rule 21 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, sets forth the practice standards with respect to parties not represented by an attorney.  The Commission welcomes participation from all interested parties whether or not represented by counsel while affording a certain amount of flexibility for parties not represented by counsel.  The Commission, following the laws of the State, requires that certain rules be followed in order for it to properly and efficiently conduct business.

With respect to individuals representing their individual interest (such as Thomas D. Bath ("Bath") in this proceeding), they can fully participate without the aid of counsel.  As such, these individuals may ask examination ques-tions and file pleadings containing legal argument.

With respect to organizations, other than closely held corporations in certain circumstances, (such as Colorado Renewable Energy Society ("CRES") in this proceeding),
 the Commission's rules require that, unless they are represented by counsel, their participation shall be somewhat limited.  Under Denver Bar Association v. Public Utilities Commission, 391 P.2d 467 (Colo. 1964), it is clear that the practice of law occurs where a person, on behalf of another, asks examination questions or makes legal argument either orally or in a written pleading.  Thus, unless represented by counsel at hearing, CRES shall be permitted to present its testimony and file written summaries, if requested by the Commission, on non-legal issues.  CRES, unless represented by counsel, shall not be permitted to ask examination questions or make legal argument, either orally or in a written pleading. 

In sum, the Commission encourages participation by all persons in the matters that come before it, respecting that such participation must necessarily have its limits where representation of another is concerned.

C. Extensions for Prehearing Filings

Trial data certificates were due to be filed on or before noon on January 23, 1997.  Bath, pro se, moved this Commission on January 24, 1997 for a one-day extension of time out of time to file his trial data certificate.  The motion states good cause and will be granted.  

An out-of-time motion for extension of time with respect to a trial data certificate was also filed by CRES on January 24, 1997.  This motion states good cause and will be granted.

The Commission also notes that the trial data certificate of the Land and Water Fund of the Rockies ("LAW Fund") was untimely filed.  The Commission will accept this late filing.

D. Motions to Deny Admission of Testimony and related Trial Data Certificate Amendments

Public Service Company of Colorado ("Public Service") filed two separate motions to deny the admission of various prefiled testimony on January 21 and 23, 1997.  Written responses were received by CRES, the LAW Fund, and the City of Boulder.  An oral response from the Colorado Governor's Office of Energy Conservation ("OEC") was also entertained.

Public Service moved to deny the admission of the testimony of Larry Sherwood sponsored by CRES, the admission of Exhibit JN-2 sponsored by John Nielson of the LAW Fund, and the admission of Attachments D and E to the testimony of Marcus Roper of the OEC.  The Commission finds that this testimony and related exhibits are not yet evidence in this matter and that they contain material sufficiently relevant to this docket to prevent outright exclusion as a prehearing matter.  Moreover, to the extent they contain hearsay, this is not an appropriate reason to deny admission at this time.  Therefore, as to these three items, Public Service's motion to deny admission will be denied.

Public Service also moved to preemptively deny admission of additional testimony from Ronal Larson, on behalf of CRES, at hearing.  The Commission finds that it is premature to rule on this issue unless and until Mr. Larson attempts to testify on the "update" issues.  For this reason, Public Serv-ice's motion to deny the admission of update testimony presented by Mr. Larson is denied.  The parties are reminded that the proponent of any update testimony has the burden of demonstrating that the update should be part of the record in this proceeding.  The parties shall submit any such update material as early as it becomes available to ensure fairness to all participants.

Finally, Public Service moved to deny the admis-sion of the testimony filed by Stanley B. Zemler ("Zemler"), on behalf of the City of Boulder, for failure to timely serve that testimony on Public Service and, in the alternative, the opportunity to provide additional oral direct testimony in response.  The City of Boulder served the testimony on Public Service on January 23, 1997 and requested that Public Service respond with prefiled rebuttal testimony prior to the start of the hearing in this matter.  The Commission finds that it is not practical for Public Service to prepare written rebuttal testi-mony in the time remaining before the start of hearing.  Based on oral statements made by Public Service, the Commission will require Public Service to file a written synopsis of any rebuttal testimony on the first day of hearing unless otherwise modified by the Commission.  Since this ruling permits the testimony of Mr. Zemler, Public Service's motion to amend its trial data certificate will be granted.

E. Statement of the Boulder Energy Conservation Center

On December 24, 1996, intervenor Boulder Energy Conservation Center ("BECC") filed a one-page statement.  Tech-nically, BECC as a party to this docket should have fully complied with the procedural schedule set forth in Decision No. C96-1126.  The Commission finds, however, that, since this document is not in the form of testimony, it should be construed as a public comment filing.  The Commission further finds that an exhibit containing this and any other statements from non-parties should be moved for admission as a generic public comment exhibit by Staff of the Commission or any other party to this proceeding.

F. Testimony of the Sierra Club - Rocky Mountain Chapter

The Sierra Club - Rocky Mountain Chapter moved at the prehearing conference for the admission of its prefiled testimony.  The Commission finds that a request for admission of testimony is premature at a prehearing conference and will deny the motion of the Sierra Club - Rocky Mountain Chapter.  The Commission further notes that a stipulation involving all parties to the docket is necessary for any testimony to be admitted without calling the sponsoring witness to the stand during the hearing.

G. Hearing Procedures

The Commission shall not permit summary testimony during the hearing.  The Commission requests that all sworn witnesses simply verify that they are the author of pertinent prefiled testimony and are then made available for cross-examination.  The Commission requests that "friendly" cross-examination be avoided whenever possible.

The order of witnesses for this proceeding, unless agreed to by the parties shall be as set forth in Public Service's trial data certificate.  During the presentation of Public Service's direct case, the order shall be the same, with the Colorado Mining Association proceeding immediately before Staff of the Commission, the last party to conduct cross-examination of witnesses.  During the Intervenors' case, the order shall be the same as set forth above, except that Public Service shall be the last party to examine witnesses.  Agreed upon deviations shall be considered as they arise.

Staff of the Commission shall prepare an exhibit list, filed with the Commission and served on all parties of record on January 29, 1997 utilizing letters for prefiled exhibits and numbers for "new" hearing exhibits.

H. Hearing Schedule

Pursuant to a motion filed by Staff of the Commis-sion on behalf of all parties explaining that a stipulation had been reached and, therefore, a delay in the commencement of the hearing was appropriate, the Commission will grant this motion.  Hearings in this matter shall commence at 1:00 p.m. on February 3, 1997.  If needed, and unless otherwise announced, hearings will commence at 8:30 a.m. on all subsequent days.

II. ORDER

The Commission Orders That:

Participation by parties not represented by coun-sel shall be in accord with our discussion above.

The extensions of time with respect to the trial data certificates filed by Thomas D. Bath, the Colorado Renewable Energy Society, and the Land and Water Fund of the Rockies are granted.

The motions to deny admission of various testimony filed by Public Service Company of Colorado are denied consistent with our discussion above.  Public Service shall be required to file the synopsis of its response to the testimony of Stanley B. Zemler on the first day of hearing, unless otherwise modified by the Commission.

The motion of Public Service Company of Colorado to amend its trial data certificate is granted.

The request to treat the letter filing of the Boulder Energy Conservation Center as a public comment filing to be moved into evidence at hearing is accepted.

The motion to admit the testimony of the Sierra Club - Rocky Mountain Chapter is denied, without prejudice, as premature.

Consistent with the above discussion, hearings in the instant docket are set to commence at:

DATE:
February 3, 1997

TIME:
1:00 p.m.

PLACE:
Hearing Room A

1580 Logan Street, OL2,

Denver, Colorado

Hearings shall continue as necessary with a start time of 8:30 a.m., unless otherwise announced.  The parties shall follow all additional procedures set forth in the discussion set forth above.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ DELIBERATIONS MEETING January 31, 1997.
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    �  At the time of the prehearing conference, the Sierra Club - Rocky Mountain Chapter had obtained counsel.  The need for the Boulder Energy Conservation Center to obtain counsel is mooted in light of other rulings made in this Order.
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