Decision No. C97-105

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-267T

in the matter of application of mcimetro access transmission inc., for a certificate to provide local exchange service, notice of intent to exercise operating authority and certificate of public convenience and necessity.

commission decision on application for rehearing, reargument, and reconsideration

Mailed Date:  January 31, 1997

Adopted Date:  January 29, 1997

I. by the commission

A. Statement

1. On January 16, 1997, the Colorado Independent Telephone Association ("CITA") filed in the within docket an Application for Rehearing, Reargument, and Reconsideration of Decision No. C97-4.  

2. That decision was issued in response to a Request for Clarification of Decision No. C96-1217 and Application for Rehearing, Reargument, or Reconsideration of Decision No. C96-1217 ("request" and "application", respectively), filed by the Applicant MCImetro Access Transmission, Inc. ("MCIM").  The request sought clarification of commencement dates of service provision.  The application sought modification of our decision.  We denied the application.  In response to the clarification, we allowed MCIM to phase-in various classes and locations of local exchange service over the course of 1997, according to a schedule proposed by MCIM.

3. CITA's application takes issue with the conditions set forth in the portion of our order dealing with the clar-ification.  CITA argues that the conditions for the phase-in are contrary to our rules, specifically 4 Code of Colorado Regulations (“CCR”) 723-35-6, from which no waiver was granted.  Further, CITA asserts that the Commission's actions are contrary to the Colorado Administrative Procedures Act ("APA").  CITA argues that the Commission should limit MCIM's operating authority to geographic regions where MCIM can provide the full range of services for which it was authorized.
4. Now being duly advised in this matter, the Commission will deny the application for rehearing, reargument, and reconsideration.

B. Discussion
1. The Federal Telecommunications Act of 1996, 47 U.S.C. § 251 et seq. and the Colorado Telecommunications Statute, § 40‑15‑501 et seq., C.R.S., provide for competition in local exchange markets.  It is the duty and obligation of the Commission to manage a transition to a fully competitive tele-communications market while furthering the pursuit of universal service and universal access to advanced services.  

2. Under Colorado statute, the Commission has the obligation to encourage competition, subject to certain public interest criteria.  In a transition mode under new statutory guidelines, rules, and processes, we believe that it is important to maintain certain flexibility in order to properly discharge our duties.  The preferable course for MCIM would have been to select operating authorities in which it could serve all cus-tomers.  However, due to a lack of preparedness on the part of MCIM, we allowed them an alternative means of entry which assures that all customers of MCIM shall have a full range of local exchange services no later than October 15, 1997, with residen-tial service available no later than July 31, 1997.  While this manner of phase-in is contrary to our preference, it is within our discretion.

3. We note that MCIM's operating authority currently does not extend beyond the areas served by U S WEST Communica-tions, Inc.  ("USWC").  Thus, no independent provider of local exchange service is affected directly by MCIM's operating authority or its conditions of entry.  However, CITA's concerns are important and raise issues which require comment.

4. CITA's overriding concern is a possible pro forma extension of MCIM’s tariffs to an Operating Authority in an independent service territory.  The rural areas of Colorado have unique circumstances which require caution and adherence to guidance in state and federal law and our rules.  

5. We note that the Federal Act and Colorado statutes have significant provisions regarding regulatory treatment of rural telecommunications service providers as well as a number of conditions which must be satisfied before a new provider can affect entry into an independent service territory.  Our cer-tification rules contain substantial safeguards and criteria which must be met before competitive entry is allowed into rural markets.  We believe that these rules embrace our statutory obligations and are adequate public policy tools but encourage CITA to advise us of any need for reformation of these rules.  Specifically, 4 CCR 723-35-7 sets forth the informational requirements which must be met in an application to serve in an exchange of 10,000 or fewer access lines:  a sample tariff or price list is required.  While the specifics of a tariff or price list may not be dealt with specifically in such an application, the Commission retains its authority to order modifications to the rates, terms, and conditions of a tariff or price list.  Thus, it is our view that a tariff developed for an urban Operating Authority does not necessarily transfer without scrutiny to a rural Operating Authority.  At the time of an application to exercise operating authority in a rural area, CITA's concerns will be given full consideration by the Commis-sion.

ORDER

A. The Commission Orders That:
1. The Application for Rehearing, Reargument, or Reconsideration is denied, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING January 29, 1997. 
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