Decision No. C97-77

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A‑394T
IN THE MATTER OF THE APPLICATION OF TCG COLORADO TO AMEND ITS CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE LOCAL EXCHANGE TELECOMMUNICATIONS SERVICE
AND

IN THE MATTER OF THE NOTICE BY TCG COLORADO OF ITS INTENT TO EXERCISE OPERATION AUTHORITY.
COMMISSION DECISION ON MOTION FOR VARIANCE

Mailed Date:   January 22, 1997

Adopted Date:  January 22, 1997

Appearances:

Dudley P. Spiller, Esq., Andrew Cohen, Esq., Denver, Colorado, and 
Deborah S. Waldbaum, Esq., 
Walnut Creek, California, 
for the Applicant, TCG Colorado;

Kathryn E. Sheffield, Esq.,
Karen Tatelman, Esq., and
William M. Ojile, Jr., Esq.,
Denver, Colorado, 
for U S WEST Communications, Inc.; and

Carol Smith Rising, and J. Bryan Howell, III, Assistant Attorneys General 
for the Staff of the Colorado Public Utilities Commission.

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission pursuant to a Motion For Variance Or Waiver From Costing and Pricing Rules And Request For Shortened Response Time ("motion" and "request") filed by TCG Colorado ("TCG").  This instant filing is a motion for variance or waiver from the Commission's Rules Prescribing Principles For Costing And Pricing Of Regulated Services Of Telecommunications Service Providers, found at 4 CCR 723-30, and; a request for shortened response time.  The motion and request was filed in the within docket on January 17, 1997.  With the motion is a burden letter.

2. A similar motion and request was filed with the Commission by means of facsimile on January 13, 1997 but without the requisite hard-copy follow up.  In response to that filing, on January 14, 1997, U S WEST Communications Inc. ("USWC") filed an Objection To TCG’s Motion For Variance Or Waiver From Costing And Pricing Rules ("Objection").

3. We note that the Colorado Independent Telephone Association ("CITA") filed a Protest Letter on TCG's permanent tariff filing.  Although separate in a strict docketing sense we will discuss CITA's concerns regarding the tariff as these concerns bear on the instant motion.

4. This motion must be understood in the context of TCG's interim and permanent tariffs.  TCG has an interim tariff currently in effect which will be superseded by a permanent tariff due to become effective on January 23, 1997.  The interim tariff was allowed to become effective on the basis of certain unique  circumstances.  The most recent advice letter filed with the permanent tariff shall have attached to it the burden letter.

5. The permanent tariff, through minute entry, shall become effective by operation of law, but subject to the conditions specified herein.

6. Now being duly advised in the premises, we will grant the motion for variance, with certain conditions, as specified herein. 

B. Discussion

1. The Commission has jurisdiction over the parties and subject matter of this action.

2. The Commission's Rules Prescribing Principles For Costing And Pricing Of Regulated Services Of Telecommunications Service Providers, found at 4 CCR 723-30, ("Costing and Pricing Rules" or "Rules") require that any rate filing be accompanied by proper cost support, as specified in the Costing and Pricing Rules.  Those Rules also allow for variances and waivers from the Rules, for good cause shown.

3. The Federal Telecommunications Act of 1996, 47 U.S.C. § 251 et seq. and the Colorado telecommunications statute, § 40‑15‑501 et seq., C.R.S., provide for competition in local exchange markets.  It is the duty and obligation of the Commission to manage a transition to a fully competitive telecommunications market while furthering the pursuit of universal service and universal access to advanced services.  

4. CITA's protest letter raises a number of relevant concerns.  We appreciate CITA's attention to these matters and for emphasizing important policy concerns, which we share. CITA's overriding concern is a possible pro forma extension of TCG tariffs to an Operating Authority in an independent service territory.

5. We note that the Federal Act and Colorado statutes have significant provisions regarding regulatory treatment of rural telecommunications service providers as well as a number of conditions which must be satisfied before a new provider can affect entry into independent service territory.  Our certification rules contain substantial safeguards and criteria which must be met before competitive entry is allowed into rural markets.  Specifically, 4 CCR 723-35-7 sets forth the informational requirements which must be met in an application to serve in an exchange of 10,000 or fewer access lines:  a sample tariff or price list is required.  While the details of a tariff or price list may not be dealt with specifically in such an application, the Commission retains its authority to order modifications to the rates, terms and conditions of a tariff or price list.  Thus, it is our view that a tariff developed for an urban Operating Authority do not necessarily transfer without scrutiny, to a rural Operating Authority.

6. In pursuit of those statutory goals, the Commission implemented rules which allow non-traditional forms of regulation of local exchange services, specifically, Rules Regulating Applications By Local Exchange Telecommunications Providers For Specific Forms Of Price Regulation, found at 4 CCR 723-38.  The Commission also is considering, and may open a miscellaneous docket or formal rulemaking regarding new means of regulating local exchange services.

7. In the interest of managing the transition to a new market structure while maintaining vigilance over universal service, we shall grant TCG's motion for variance for a period of one year from the effective date of this order.  During that time, TCG shall work with the Staff of the Commission to modify, if necessary, its cost studies and shall refile its local exchange service and access rates, if necessary, based upon any revisions to its cost studies.  Staff of the Commission shall be ordered to submit, within the one year time period specified herein, a report regarding the progress of the cost study modifications, if any, and the advisability of tariff revisions by TCG.

8. The terms of the burden letter filed in conjunction with this motion and which is attached to TCG's initial permanent tariff, are accepted.

9. We note that during the time interval of the waiver, TCG may file an application for a specific form of price regulation.  In the event the Commission grants a specific form of price regulation which removes the necessity of filing cost support information according to Costing and Pricing Rules, the variance granted herein shall become moot.  

II. ORDER

A. The Commission Orders That:

1. The Motion For Variance Or Waiver From Costing and Pricing Rules, i.e., a variance from the Rules Prescribing Principles For Costing And Pricing Of Regulated Services Of Telecommunications Service Providers, found at 4 CCR 723-30, is granted, consistent with the discussion above.

2. The Request For Shortened Response Time is granted.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING

January 22, 1997.
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