Decision No. C97-74

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-329T

in the matter of: tcg colorado petition for arbitration pursuant to § 252(() of the telecommunications act of 1996 to establish an interconnection agreement with u s west communications, inc.

DOCKET NO. 96A-345T

in the matter of the interconnection contract negotiations between at&t communications of the mountain states, inc., and u s west communications, inc., pursuant to 47 U.S.C., Section 252.

DOCKET NO. 96A-356T

in the matter of icg telecom group inc. PETITION for arbitration pursuant to section 252(() of the telecommunications act of 1996 to establish certain terms and conditions of an interconnection agreement with u s west communications, inc.

ORDER REJECTING u s west communications, inc.’s, FILING of Service Standards and related enforcement provisions AS NOT BEING IN COMPLIANCE AND REQUIRING COMPLIANCE FILING WITHIN 10 days

Mailed Date:   January 22, 1997

Adopted Date:  January 22, 1997

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of the filing made on December 30, 1996 by U S WEST Communications, Inc. (“USWC” or “Company”), pursuant to our determination within Decisions No. C96-1186, No. C96-1206, and No. C96-1231
 of the requirement for USWC to make known “standards presently utilized by USWC in the provision of its own services . . .” and “those service standards and related enforcement provisions presently applicable to the Company or relied upon by the Company shall be filed [by USWC] with the Commission and served upon each Petitioner. . . .” A response and objection to the USWC filing was filed by ICG Telecom Group, Inc. (“ICG”), on January 9, 1997.  A response requesting rejection by the Commission of the USWC filing was made by Teleport Communications Group-Colorado (“TCG”) on January 14, 1997.  Also on January 14, 1997, AT&T Communications of the Mountain States, Inc. (“AT&T”), filed its objection to the filing of USWC.  Now being duly advised in the premises, we will reject the USWC filing as not complying with the requirements within Decisions No. C96-1186, No. C96-1206, and No. C96-1231 and will order the Company to file the information as required under our Order within 10 days of the effective date of this Decision.

B. Discussion

1. This matter is a result of the Commission consideration of the Petitions for Arbitration filed by AT&T in Docket No. 96A-345T; by ICG in Docket No. 96A-456T; and by TCG in Docket No. 96A-329T; as well as by MCImetro Transmission Services, Inc. (“MCImetro”), in Docket No. 96A-366T; and by MFS Communications Company, Inc., in Docket No. 96A-287T.
  We consolidated all these petitions for consideration and hearing pursuant to Decisions No. C96-835, No. C96-858, and No. C96-880.  Our decision to consolidate was based upon substantial commonality of issues, including the issue of performance standards within the interconnection agreements.

2. In the consolidated proceeding, Petitioners uniformly testified that in order to bring competition to ILEC markets, performance standards for interconnection agreements were essential.
  The Company generally opposed the individual recommendations of the Petitioners.  As part of its argument, USWC noted that, under the provisions of the Act and applicable State law, it was already obligated to provide nondiscriminatory service to competitors of a quality that is at least equal to the service provided to itself.  In general, USWC suggested that we establish a baseline of service quality which would be available to all new entrants.

3. In ruling upon this issue, we found that the inclusion of performance standards and liquidated damages provisions in interconnection agreements with USWC was necessary to advance the goals stated in the Act and in Colorado HB 1335,
 and within the scope of our role as arbitrators under the Act.  We also agreed with USWC that the minimum baseline standards for service quality and related enforcement provisions should be uniform.  As such, we found these standards should be set forth in rules and all CLECs should be entitled to service from USWC under these criteria as part of any interconnection agreement.

4. To assist in this effort, and to guarantee that standards presently utilized by USWC in the provision of its own services were available to the Petitioners for monitoring of the “nondiscriminatory” clause of the Act, those service standards
 and related enforcement provisions presently applicable to the Company or relied upon by the Company were required to be filed with the Commission and served upon each Petitioner in this case within 30 days of the effective date of the individual orders in the arbitration proceeding.

5. In Dockets No. 96A-329T and No. 96A-356T, USWC filed, on December 9 and 23, 1996 respectively, a Motion for Extension of Time to File Service Standards and Related Enforcement Provisions.  In those motions, USWC requested to delay until December 30, 1996 its required filing of the service standards and enforcement provisions utilized by USWC for its own services.  As its justification for such delay, USWC stated in its Motion for Docket No. 96A-329T that:


In the course of gathering these data and compiling the filing in the TCG docket, U S WEST has ascertained that these data are a sizable amount of information, more than first anticipated by U S WEST, and that the gathering of data is taking longer than U S WEST expected that it would.  Moreover, the AT&T filing may require data additional to that included in the TCG filing.  Since somewhat similar service quality standard and other data will be filed in response to the AT&T decision on December 30, 1996, it would be more efficient and cost-effective for U S WEST to combine and file of [sic] these data in one responsive filing, rather than in several. (emphasis added)

6. By Decision No. C97-39 in Docket No. 96A-329T, we granted the extension of time until December 30, 1996 requested by USWC.

7. On January 9, 1997, ICG filed its Response and Objection to U S WEST’s Filing of Service Standards and Related Enforcement Provisions.  ICG noted that the Commission specifically:

. . . ordered U S WEST to file the standards presently utilized by U S WEST so that ICG (and other competitive LECs) can measure the service it receives against that which U S WEST provides to itself.

ICG also stated that it:

. . . expected to receive specific intervals and actual benchmarks for U S WEST’s performance . . . the [USWC] filing consists of an abstract list of things that could be used to measure performance, but no actual, concrete standards . . .[the] filing is deficient in that it will not enable ICG to measure the service it receives and compare it with that provided by U S WEST to itself.

8. ICG requested that the Commission reject the filing and order USWC to file proper service standards, measures, intervals, and enforcement provisions.  However, ICG requests that the deficient filing not delay approval of its interconnection agreement with USWC that has been submitted to the Commission.

9. On January 14, 1997, TCG filed its Response to U S West’s Filing of Service Standards and Related Enforcement Provisions.  TCG noted that:


The Commission’s requirement for U S West to disclose its existing internal service standards was based on the critical principle that under the Act, U S West must provide service to TCG Colorado and other CLECs which is equal in quality to that provided by the Company to itself. . . . The document [USWC filing] contains no information on any measure of U S West’s existing performance and fails to identify even the mechanisms or standards which U S West presently employs to internally evaluate the quality of its service.  By the document’s own admission, the information filed with the Commission and served on parties to the arbitration proceeding is nothing more than a generic listing of categories for which U S West suggests it provide information to the CLECs.

10. TCG requested that the Commission reject the filing and order USWC to immediately submit information regarding all criteria identified by all parties to the consolidated arbitrations.  Alternatively, TCG asks that the Commission consider adoption of emergency rules regarding performance standards to enable this Commission to evaluate compliance with the obligation of USWC, under the Act, to provide comparable service to interconnecting competitors.

11. On January 14, 1997, AT&T filed its Objection to U S WEST’s Filing of Service Standards and Related Enforcement Provisions.  AT&T noted that:

. . . the filing made by U S WEST contains none of U S WEST’s internal service quality standards.  Instead, U S WEST submitted its “proposed service indicators.”  These indicators are verbal descriptions of certain service quality metrics and AT&T has been informed by U S WEST that even the filed metrics are not fully representative of all of U S WEST’s internal metrics.  Moreover, the filing does not reflect any of U S WEST’s actual performance standards, intervals or benchmarks.

12. AT&T urges the Commission to move forward with the contemplated rulemaking and not allow the USWC refusal to comply with its order to delay the rulemaking.  AT&T proposes using the service quality standards it recommended in the arbitration proceeding as the basis for any rulemaking.

13. We agree with the observations and conclusions contained in the Responses to the USWC filing regarding whether the Company was in compliance with our Order.  It was our intent for USWC to initially provide information on its internal standards and benchmarks so that CLECs could compare the performance which USWC provides to them against the internal standards of the Company pursuant to the requirements of the Act.  It was also intended that this information could serve as a basis for discussion of any additional service quality rules necessary to govern the interaction of ILECs and CLECs, and such rules were to be a specific part of the requirements under the inter-connection agreements as we have discussed within our Order.

14. The filing by USWC is non-responsive to our Order and contrary to any effort by this Commission, as arbitrator, or of the CLECs, themselves, to ensure that the level of service quality provided to the Petitioners is at least equal to that which USWC provides to itself, which is required by the Act.  We note that the December 30, 1996 filing by USWC of the three-page attachment entitled “USWC Proposed CLEC Service Indicators,” with some minor modifications and additions, is no more than a recycling of Appendix D to the USWC Closing Statement of Position, which it filed on October 10, 1996 at the close of the arbitration proceeding.  Furthermore, the filing of a three-page description of proposed service indicators for CLECs does not comport with the previously described reasons given by USWC for its requested delay until December 30, 1996 to filing this material.

15. We reject the filing of USWC as not being in compliance with our Order.  USWC shall submit a filing in compliance with our Order within 10 days of the effective date of this Decision.
  Such filing shall include all standards and benchmarks for such standards which USWC internally utilizes for its services or facilities that could be used for purposes of resale, interconnection, or unbundled network elements by the CLECs, to include standards for billing and electronic data interfaces that might be used by the CLECs.

16. Although our Order was not and is not to be limited by the following, as an example, USWC should address each service metric proposed by each CLEC in the arbitration proceeding and either state its internal standard, with current benchmarks, and the source of such standard, or provide its rationale as to why it does not have such a standard.  In particular, we note the proposed standards discussed on pages 69-86 of Attachment III within the proposed Interconnection Agreement which was attached to the Post Hearing Brief of MCImetro is a reasonable partial list of the standards that should be addressed in the USWC filing.
  In addition, AT&T proposed numerous standards which were described as Direct Measures of Quality (“DMOQs”) within its testimony in the arbitration proceeding.  The DMOQs shown in Attachment 11 within Exhibit 15 in the arbitration proceeding are another example of proposed standards to which USWC should respond in its filing.

17. In regard to the other comments of the Petitioners, we do not intend to allow the noncompliance of USWC to delay implementation of the interconnection agreements.  We will also consider the comments of TCG and AT&T in reviewing how we will proceed in the proposed rulemaking. 

II. ORDER

A. The Commission Orders That:

1. U S WEST Communications, Inc.’s Filing of Service Standards and Related Enforcement Provisions, made on December 30, 1996, is rejected for the reasons stated in this Decision.

2. Within 10 days of the effective date of this Decision, U S WEST Communications, Inc., shall file its internal service standards and related enforcement provisions as described in this Decision and in Decisions No. C96-1186, No. C96-1206, and No. C96-1231.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING January 22, 1997.
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� Collectively referred to within this Decision as our “Order.”


� Pursuant to the provisions of the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 70, to be codified at 47 U.S.C. ("Act"), the petitions requested that we arbitrate certain unresolved issues between the Petitioners and USWC relating to the rates, terms, and conditions for interconnection, unbundling of network elements, and resale of telecommunications services.


� For example, the Act demands that an ILEC provide quality of service to CLECs which is equal to that provided to itself.  See § 251(c)(2) (ILEC required to provide interconnection at least equal in quality to that provided to itself); § 251(c)(3) (ILEC required to provide unbundled elements on a "nondiscriminatory" basis).


� House Bill 1335, § 40-15-501, et. seq., C.R.S.


� This was to have included standards relied upon by the Company for evaluating its performance in such areas as billing and electronic data interface availability, besides the normal measurements of network performance used by USWC.


� As we have previously noted that USWC had stated that in mid-December it was in the process of gathering a large amount of material for its compliance filing, we believe an additional 10 days in which to submit this material is extremely generous under the circumstances described in this Decision.


� Besides these pages of Attachment III within the proposed Interconnection Agreement, we also note that pages 6, 7, 11, 12, 14, 16, 17, 20, 22, 23, 25-29, 34, 38-40, 42-46, 53-56, 58, 61, 64-67, 89, 90, 93, 94, 96-98, 100, and 101 of Attachment III; pages 4 and 7 of Attachment IV, plus pages 2 and 6-8 of Attachment V; page 9 of Attachment VII; and pages 18-22, 33, 34, 49-53, and 61-63 of Attachment VIII contain references to service standards proposed by MCImetro for its interconnection agreement. 
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