Decision No. C97-58

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-273T
IN THE MATTER OF THE APPLICATION OF WESTERN PCS III LICENSE CORPORATION FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO RESELL LOCAL EXCHANGE IN THE STATE OF COLORADO

COMMISSION DECISION VACATING STAY

AND MODIFYING RECOMMENDED DECISION

Mailed Date:   January 17, 1997

Adopted Date:  January 15, 1997

I. BY THE COMMISSION

A. Statement

1. On December 31, 1996, Administrative Law Judge ("ALJ") Staliwe issued Decision No. R96-1345 in this docket.  In that decision, the ALJ adopted a stipulation between Western PCS III License Corporation ("Western PCS") and Trial Staff of the Commission ("Trial Staff").  We issued Commission Decision No. C97-31 which imposed a stay on the recommended decision.  

2. The recommended decision was stayed in order to allow the Commission time to review carefully this matter.  In doing so, we believe certain corrections are appropriate.  This order will institute those changes.

3. Now being duly advised in the premises, we will accept the stipulation in part and modify it in part, as specified herein.   Accordingly, the Commission will vacate the stay imposed by C97-31 and modify the ALJ's recommended decision.

B. Discussion

1. seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 The Commission has jurisdiction over the parties and subject matter of this action.

2. The Federal Telecommunications Act of 1996, 47 U.S.C. § 251 et seq. and the Colorado statute, § 40‑15‑501 et seq., C.R.S., provide for competition in local exchange markets.  Pursuant to the above enactments of Congress and the Colorado General Assembly, Western PCS filed an application for a certificate of public convenience and necessity to provide local exchange telecommunications services in the State of Colorado.  The filing was miscaptioned and mischaracterized in that Western PCS sought only a Certificate To Provide Local Exchange Telecommunications Services ("CPLE").  We will deal with the application on that basis.

3. The chronology of this matter is worth noting.  We note Western PCS initially applied for a CPLE and interexchange service, both on a resale basis, throughout the state of Colorado.  Under rules which govern the processing of applications, applicants can file testimony and exhibits with the application and request a decision within 120 days.  Western PCS' initial or subsequent filings did not request this expedited treatment.  Through an amendment to its application, Western PCS narrowed the scope of its application by retaining only a request to resell local exchange services on a statewide basis.  Such an amendment is permissible and is duly noted.  The application was deemed complete by operation of rule on August 1, 1996, and was referred to an ALJ on August 13, 1996.  Judge Staliwe set the matter for hearing on September 18, 1996, with prefiled testimony due from Western PCS by August 16, 1996.  Western PCS failed to file its testimony on that date.  On September 6, 1996, local counsel for Western PCS entered an appearance and requested the hearing be reset to October 24, 1996 with prefiled testimony due on September 13, 1996.  The ALJ granted this motion.  Western PCS timely filed according to the revised schedule.  The aforementioned stipulation was filed on October 18, 1996.

4. Western PCS and Trial Staff executed a stipulation which attempted to solve all matters in this docket.  We applaud the parties for their efforts in this regard, but find it necessary to effect certain changes.

5. The application with amendments and supporting testimony requests that Western PCS be granted a statewide CPLE.  The stipulation affirmed this request.  The stipulation, at paragraph 9, lists the services for which a CPLE will be granted.  We find that this list exceeds the scope of the services requested in the application and noticed to the public, and is not a permissible modification to the application.  Therefore, the expansion of the list of means by which Western PCS is authorized to provide local exchange telecommunications services cannot be accommodated.  Instead, we will grant a statewide CPLE for service resale of local exchange services only.  That is, Western PCS is authorized to resell a bundled service purchased from a facilities-based local exchange service provider.  Should Western PCS wish to provide local exchange services by means other than service resale, it is encouraged to re-apply at its earliest convenience.
  Western PCS is not authorized to provide any services unless and until it obtains proper operating authority.

6. We will accept the stipulation with respect to paragraphs 6 and 7.  Paragraphs 8 and 9 will be modified consistent with the discussion above.  

7. Stipulation paragraph 11 is accepted but will be augmented.  As a result of this decision, Western PCS obtains no alternative form of regulation (i.e., neither price regulation pursuant to 4 CCR 723-38, nor relaxed regulation pursuant to 4 CCR 723-24).  More specifically, Western PCS does not request relaxed regulation for local exchange telecommunications services which are the subject of this application.  However, we note that nothing in the stipulation shall prevent Western PCS from requesting relaxed regulation in the future.  We observe that basic local exchange service is regulated pursuant to § 40‑15‑201, C.R.S. ("part two services").  Other local exchange services are regulated under § 40‑15‑301, C.R.S. ("part three services").  Relaxed regulation is available for services regulated under § 40‑15‑301, C.R.S., through the Rules Regulating Emerging Competitive Telecommunications Service, 4 CCR 723‑24, Rules 4 and 5.  Price regulation of local exchange services is available under the Rules Regulating Applications by Local Exchange Telecommunications Providers for Specific Forms of Price Regulation, 4 CCR 723‑38.  Local exchange service may be regulated pursuant to 4 CCR 723‑38, but not under 4 CCR 723‑24.  We find Western PCS shall not be  precluded from seeking in the future either form of regulation.  Thus, unless and until either or both forms of regulation are granted to Western PCS, Western PCS shall be subject to traditional regulation, as specified more fully below.

8. Stipulation paragraphs 13 through 21 are adopted with the following augmentation.  Stipulation paragraph 14 is clarified in that Western PCS shall be required to comply with the Cost Allocation Rules.  However, at this time, Western PCS shall not be required to produce a cost allocation manual until and unless ordered to do so by the Commission.  These requirements are no more than a fulfillment of our statutory duties regarding segregation of assets on an interstate/intrastate basis and a regulated/deregulated basis.

9. Stipulation paragraph 15 is clarified and augmented as follows.  Western PCS will be required to utilize an accounting system which tracks its local service costs.  Unfortunately, non-USOA GAAP accounting systems are not well suited to this purpose.  We are not opposed to the use of GAAP accounting for local exchange services but have no persuasive evidence which demonstrates that a GAAP system can provide the necessary Colorado-specific data.  However, should Western PCS be able to devise a GAAP accounting system which meets this requirement, we will allow use of such a GAAP system instead of USOA.  If Western PCS is interested in developing such a mapping between GAAP and USOA, it is encouraged to work with our staff to develop such a GAAP system.  Nothing in this decision shall be construed to limit Western PCS to the use of USOA accounting, provided a reasonable substitute is devised, and approved by the Commission.

10. The United States Congress and the Colorado General Assembly by their enactments have determined that it is in the public interest to promote competition in the local exchange telecommunications markets.  We find that the granting of the application of Western PCS to provide local exchange service is in the public interest, and should be granted under the terms of the stipulation and this decision and order, as modified herein.  

II. ORDER

A. The Commission Orders That:

1. The stipulation of the parties filed on October 18, 1996, is approved as modified consistent with the discussion above and below.

2. The application of Western PCS III License Corporation ("Western PCS") for a statewide Certificate To Provide Local Exchange Telecommunications Service ("CPLE") is issued to Western PCS, as discussed herein.  Nothing in this decision and order shall preclude Western PCS from applying for operating authority or for an expansion of the means used to provide such service.

3. Western PCS shall file with the Commission a Notice Of Intention To Exercise Operating Authority prior to the date it proposes to commence provision of local exchange telecommunications services in the State of Colorado.

4. Western PCS shall be required to provide, as necessary, with any and all rate proposals, tariff filings, reports to the Commission, the entire range of cost studies specified in 4 CCR 723‑30, Rules Prescribing Principles For Costing And Pricing Of Regulated Services of Telecommunications Service Providers, and all the studies and reports required by 4 CCR 723‑27, Cost Allocations Rules For Telecommunications Service and Telephone Utilities Providers.  Western PCS shall be subject to all Commission Rules.  Western PCS is not precluded from requesting waivers of or variances from any Commission Rule.

5. Western PCS shall work with the Staff of the Commission in the design of annual and special reports for the Commission.  The reports shall be designed in such a manner as to assist the Commission in gathering data essential and useful in managing a transition to a competitive local exchange telecommunications service market.

6. For Western PCS's local exchange telecommunications services provided on a service resale basis, Western PCS shall have the obligation to serve all customers in its service territory on a non‑discriminatory basis.  Specifically, Western PCS shall not be allowed to refuse service to a qualified customer, that is, a customer who has the ability to pay for said services.  Further, as a condition of this certificate, Western PCS shall be required to provide local exchange services to residential and business customers pursuant to filed tariffs and in compliance with § 40‑15‑502(3)(b)(I), C.R.S.  However, Western PCS shall not be required to extend service to customers where the underlying facilities‑based provider has no facilities.

7. Western PCS did not seek designation as a Provider of Last Resort ("POLR").  Western PCS is not designated by this order to be a provider of last resort.  However, nothing shall preclude Western PCS from applying in the future for such designation.

8. The stipulation between Western PCS and Trial Staff is accepted, as modified herein.

9. The 20-day time period provided in § 40-6-114(1), C.R.S., to file an application to the Commission for rehearing, reargument, or reconsideration, begins on the day after the Mailed Date of this Decision.

10. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING

January 15, 1997.
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III. COMMISSIONER R. BRENT ALDERFER CONCURRING IN PART, DISSENTING IN PART:

I concur with the majority in this matter with certain exceptions.  I respectfully disagree with the majority in this matter.  I believe that the attempt to establish cost based rates for each competitive local exchange provider and service will prove unworkable and will unnecessarily restrict competition without advancing any identified public interest.  I would also not require the quarterly reporting of facilities-based investment.  This and other information relative to the 271 check list should be requested by and available to the Commission on an as needed basis.  I would modify the order accordingly for each entrant authorized to provide local exchange service.
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    �  In order to expedite processing of such an application, if any, Western PCS should request 120-day treatment and comply with the filing requirements attendant thereto.  Also, our staff is available to pre-screen an application prior to filing.  We encourage Western PCS to avail itself of this service.  If Western PCS wishes to obtain operating authority, it may do so within the same application.


    �  See, for example, §§ 40-15-106 and 40-15-108, C.R.S.
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