Decision No. C97-28

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-394T

IN THE MATTER OF THE APPLICATION OF TCG COLORADO TO AMEND ITS CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE LOCAL EXCHANGE TELECOMMUNICATIONS SERVICE

AND

NOTICE OF INTENT BY TCG COLORADO TO EXERCISE OPERATING AUTHORITY.

ORDER GRANTING TEMPORARY WAIVER OF RULE AND WAIVER OF RESPONSE TIME

Mailed Date:  January 10, 1997

Adopted Date:  January 8, 1997

I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of the Motion for Variance or Waiver from Commission Rules Requiring Pay Telephone Placement and Request for Shortened Response Time filed by TCG Colorado ("TCG").  U S WEST Communications, Inc., has filed its response to the motion, and, generally objects to TCG's requested relief.  Now being duly advised in the premises, we will grant a temporary waiver of Rule 23, Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations 723-2.

2. The motion by TCG points out that Rule 23 requires each local exchange carrier ("LEC") within the state, to provide public telephone service on a 24-hour basis within each exchange which includes a city or town.  Pursuant to recent legislative enactments that provide for competition in the local exchange market (See §§ 40-15-501 et seq., C.R.S.), TCG has now received authority to provide local exchange telecommunications service in Colorado.  Hence, Rule 23, without further action by the Commission, requires TCG to provide public telephone service as part of its LEC operations.

3. The motion states that compliance with Rule 23 would work a hardship upon TCG, since it is not prepared to provide public telephone service at this time.  Moreover, TCG suggests that it is unnecessary for new entrants into the local exchange market to provide public telephone service, inasmuch as incumbent LECs are providing such service.  TCG generally asserts that Rule 23 was adopted before competition was permitted in the local exchange market and was not intended to apply to circumstances in which more than one LEC is serving a geographic area.  Based upon these assertions, TCG suggests that the applicability of Rule 23 to a competitive local exchange market should be addressed in a future rulemaking proceeding.  In the meantime, TCG requests a waiver of the rule.

4. We agree with TCG that the Commission should consider whether Rule 23 should be modified in light of the new competition in the local exchange market.  Such a consideration must be undertaken in a rulemaking proceeding.  Pending those considerations, permanent waiver of the rule for TCG would be inappropriate.  However, we find that TCG has stated good grounds for temporary waiver of the rule.  Therefore, we will grant a waiver of Rule 23 for 120 days.

II. ORDER

A. The Commission Orders That:

1. The Motion for Variance or Waiver from Commission Rules Requiring Pay Telephone Placement and Request for Shortened Response Time filed by TCG Colorado is granted consistent with the above discussion.

2. Further response time to the motion is waived.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING January 8, 1997.
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    �  If circumstances justify such action (e.g., if the Commission has not yet concluded rulemaking proceedings to modify Rule 23), TCG may request an extension of the waiver in the future.
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