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I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) filed by U S WEST Communications, Inc. (“USWC” or “Company”), and AT&T Communications of the Mountain States, Inc. (“AT&T”), to Decision No. C96-1231.  Now being duly advised in the premises, we will deny, in part, and grant, in part, the RRR and will provide clarification on certain issues raised by USWC and AT&T.

B. AT&T Application for RRR

1. BFR Process

a. Collocation
(1) AT&T believes that our Order requiring collocation where technically feasible is inconsistent with Section 251(c)(6) of the Act and FCC Rules 51.323(a) and (f).  AT&T argues that the blanket deferral of collocation requests to a BFR process is improper and that “baseline” information on space availability and associated potential costs should be available.  

(2) As stated in our Order,
 the interim rates established in Docket No. 96S-233T and the final rates which will be established in Docket No. 96S-331T (“331T”) are incorporated by reference into the arbitration agreements. We note that AT&T still has the opportunity to provide testimony in 331T on the appropriateness of USWC establishing baseline costs and the costing methodologies that are appropriate for the preparation and build-out of physical collocation sites.

(3) It appears likely that many of the collocation costs will be unique to specific premises and may even be unique to specific locations within an end-office.  Under such circumstance, the BFR process will allow specific costs to be determined for unique collocation requirements.  With this limitation in mind, we do note that it is also likely that floor space charges could be or should be uniform within a specific premise, if USWC is to fulfill the nondiscriminatory requirements of the Act.
  Once USWC has established such a charge for the first collocation request at a facility, it should promptly supply a similar quote on this type of charge to another CLEC.
  However, even in this type of situation, the cost may vary depending on the remaining floor space and the specific requirements of the CLEC.  The Commission will deny AT&T’s request that USWC be directed to establish specific baseline costs or cost procedures for use in the arbitration agreement.  However, AT&T may again submit its views on the applicability of uniform rates and the appropriate costing procedures for preparation of and build-out of collocation spaces in 331T.

b. Switching Features

(1) AT&T states that although the Commission found that the unbundled local switching element requires provision of all its elements, AT&T has to resort to the BFR process to obtain these mandated features and functions.  AT&T argues that USWC should have to provide the required features upon request under TELRIC costs for local switching and the interim rates already established for features and functions without having to resort to the BFR process.

(2) Our Order stated that the pricing of the basic switching function and associated features would be determined in 331T and that, in the interim, AT&T would obtain such “services” through the BFR process.  The reference to the term “services” was meant to refer back to ¶ G. on page 20 of our Order where it was stated that AT&T and USWC, when no rate had been determined for a service in Docket No. 96S-233T, would negotiate an interim rate through the BFR process for such services.

(3) The intent of our Order was that in obtaining these features and functions, the interim price or rate would be determined through a BFR, if not already available through the Interconnection Tariff, the Docket No. 96S-233T tariff.  There was no intent to require each order of such features to go through that process.  Clarification is in order that the interim price would be determined through a BFR request, if not available through the current tariff, but that the features and functions are available as part of the unbundled switching function.
  In other words, AT&T and USWC must come to an interim agreement on the price, not whether the features are to be made available.  In this respect, a response by USWC to a BFR for only a pricing quote should be very rapid.  If the parties cannot reach an agreement through the BFR process on an interim price for a service, feature, or function that is not available pursuant to the current Interconnection Tariffs, and there is no question of technical feasibility, a request to the Commission for resolution should be made within 30 days of the original BFR request.

Customized Routing

(1) AT&T states that although the Commission ordered that customized routing of operator/directory services be provided by USWC to the extent technically feasible, it required that any additional costs, outside of the customized routing capabilities inherent in the switch, be recovered through the BFR process.  AT&T believes that any costs for adding line class codes to a 1AESS switch should already be included in the TELRIC costs.  If not, AT&T believes that the BFR requirement places a burden on the first customer to request additional customized routing capability, which is contrary to the Act and the First Report and Order.
  AT&T suggests that this issue be moved to 331T.

(2) Our Order clearly states that the customized routing capabilities inherent in the switch will be part of the normal switching rate structure under review in 331T.  The First Report and Order also clearly states that the inclusion of the customized routing functionality is only for switches with that capability.
  In the instance of the 1AESS switches, our Order notes that the addition of line class codes may be technically feasible for this particular switch.  The intention of our Order was to also note that if additional hardware or software for this switch is required for the purposes of adding line class codes, this cost would be recovered from the requesting party, which is AT&T in this instance.
   There was ample testimony in this proceeding that this problem would not occur on standard digital switches.

(3) For the specific example of the 1AESS switch, there would need to be a determination of  technical feasibility, which should occur through the BFR process.  To the extent that changes are made in just a few switches to accommodate a request and benefit a particular CLEC,  it is reasonable that the requesting party be responsible for the cost.  This observation is consistent with the BFR processes within Exhibit 68, the MFS agreement, as well as that described in Attachment 1 to the AT&T RRR.  However, AT&T is still free to advocate that costs associated with upgrading the line class code capability of the 1AESS switches should be recovered within the recurring switching rates for USWC to be established in 331T.  Except for the preceding clarification of the intent of our Order, the request of AT&T is denied.   

c. Loop Conditioning

(1) AT&T requests reconsideration of the  use of a BFR process to acquire conditioning of loops beyond that provided in the Interconnection Tariff and for determination of a rate for removal of existing conditioning on voice grade loops.  AT&T believes that forward-looking costs would include any conditioning costs and no additional charges should be imposed through a BFR process for conditioning.  AT&T requests reconsid-eration regarding recovery of loop conditioning costs through a BFR process.

(2) First, we clarify that it is our intention to consider standard conditioning rates for USWC in 331T.  Loops that qualify for such conditioning could then be used to provide two- or four-wire advanced digital services.  To the extent existing conditioning tariffs of USWC are not applicable, the intent of our Order was that conditioning of a loop for such advanced services would be conducted through a BFR request.  This is consistent with our discussion under ¶ G. on page 20 of our Order in which the BFR process can also be used to negotiate an interim rate for such services.  Except for this clarification, the request of AT&T is denied.  However, we again note that AT&T is free to bring forth issues as to the proper methodology of determination as well as the level of such costs in 331T. 

d. BFR Provisions

(1) AT&T states that an agreement with USWC on an appropriate BFR process has been reached since the completion of the hearings and requests that the Commission adopt that agreement, which is attached to AT&T’s RRR.  AT&T believes that the Commission decision to allow importation of the MFS/USWC BFR process into its interconnection agreement was unnecessary and improper.

(2) The request of AT&T apparently stems from the statement on page 19 of our Order that:

In the event the parties do not agree on the provisions of such a [BFR] process, their agreement shall be consistent with that process set forth in the MFS/USWC proposed agreement (Exhibit 68, pages 58 and 59).

(3) We will clarify that the Commission did not intend to require use of the MFS agreement if the parties agree on different provisions.  At this time, we decline to adopt the language submitted by AT&T as it is reserved for approval as part of our review of the complete Interconnection Agreement.

2. Assessment of Meet-Point Costs

a. AT&T believes that ¶ N.13.b. and ¶ N.15.c. of our Order are in conflict as the first paragraph requires that AT&T assume the meet-point costs when interconnection is used to access unbundled network elements, while the latter paragraph directs that AT&T must only pay for the costs associated with its side of the meet-point.  AT&T requests clarification that it is only to pay for costs on its side of the meet-point.  Otherwise, AT&T argues, the requirement to pay meet-point costs is discriminatory under section 252(c) of the Act.

b. These paragraphs are not in conflict as they address separate concerns.  The reasonableness of this limitation was noted by the FCC in the First Report and Order when it stated:

We believe that, although the Commission has authority to require incumbent LECs to provide meet point arrangements upon request, such an arrangement only makes sense for interconnection pursuant to section 251(c)(2) but not for unbundled access under section 251(c)(3). . . . In an access arrangement pursuant to section 251(c)(3), however, the interconnection point will be a part of the new entrant’s network and will be used to carry traffic from one element in the new entrant’s network to another.  We conclude that in a section 251(c)(3) access situation, the new entrant should pay all of the economic costs of a meet point arrangement.

First Report and Order, ¶ 553.

a. For this issue, the interpretation within our Order of Section 252(c) of the Act is in harmony with that of the FCC.  The Order is clear on this issue, and the clarification requested by AT&T is denied.

3. Dark Fiber Leasing

a. AT&T claims that the Commission found that “dark fiber” was a network element when it noted that a facility could be defined as a network element and could affect the CLEC’s cost of service. AT&T next argues that this requirement forces it to go through a BFR process to obtain a network element and that the Commission has violated the First Report and Order by requiring reciprocal leasing of dark fiber before USWC has any obligation to lease its dark fiber.  AT&T requests Commission rejection of its ruling on reciprocity.  

b. First, our Order specifically states that, generally, dark fiber should not be unbundled as a network element, although such treatment was advocated by AT&T in its final brief, because of the question of technical feasibility.  As stated in the First Report and Order, technical feasibility includes operational and reliability concerns.  As noted in our Order, operational plans of the ILEC could be impacted by the use of dark fiber, and, therefore, it would be best to evaluate the feasibility of such use on a case-by-case basis under a BFR process.

c. In its argument, AT&T cites ¶¶ 31, 153, 155, and 281 of the First Report and Order as its rationale as to why our Order violates the First Report and Order.  As we have not required dark fiber to be ubiquitously provided as an unbundled network element, reference to these portions of the First Report and Order are without merit.
  In fact, these particular citations appear to complement our Order rather than define it as a violation of the Act, as alleged by AT&T.  For instance, ¶ 153  states:

[t]o the extent that concurrent resolution of issues could offer more potential solutions or may equalize the bargaining power between the parties, such action may be pro-competitive.

d. A footnote to that paragraph then states that parties might engage in trade-offs as each has something the other party desires.  In this instance, both AT&T and USWC should be interested in the economical use of their excess capacity, as stated in our Order.  Furthermore, as noted in our Order, cooperation by the parties in use of these facilities can provide benefit to the general public welfare through limiting damage to other public infrastructure.

Because of the ubiquitous nature of the USWC network, AT&T should, at least initially,  derive more benefit from the use of this reciprocity than USWC.  However, we will clarify that AT&T is under no obligation to make its dark fiber available to USWC until AT&T makes such a request of USWC.  In other words, it is AT&T which must initiate the leasing of dark fiber, not USWC.  Consistent with the preceding discussion, the request of AT&T is denied.

4. Interim Tariff Language on Special Promotions

a. AT&T argues that incorporating restrictions on resale from the current Interconnection Tariff into the arbitration agreement is inconsistent with our Order (Decision No. C96-1231 at 86).  AT&T believes this inconsistency will allow USWC to “game” the system.  AT&T requests that the Commission clearly define the term “market trials” as used within the Interconnection Tariff and allow resale of special promotions of over 90 days.  

b. We believe that a simple clarification of this issue is appropriate. The Commission’s intention and requirement is to use the First Report and Order as the guiding document in these arbitrations.  If a promotion (either called “special” or “market trial”) is longer than 90 days, it shall be offered for resale. USWC shall remove this restriction from its tariff, except for promotions under the 90-day time period.  However, limitations in the Interconnection Tariff applicable to the use of the service by USWC retail customers would continue to apply to use of these services by AT&T retail customers.     

5. Applicability of Construction Charges

AT&T requests clarification as to why construction charges should apply to resold services and argues that they should not.  AT&T agrees that it should pay for con-struction used exclusively for it but argues it should not do so for facilities that benefit the ILEC.  (AT&T also uses a hypothetical example that it would have to pay for additional interconnection trunks to show the unreasonableness of our Order.)  AT&T requests clarification as to the proper application of construction charges, provisions to which they apply, and the correct tariff use.  Alternatively, AT&T suggests that this issue be moved to the 331T docket.

In terms of resale service, we clarify that construction charges, as defined within the Exchange and Network Services Tariff of USWC, can apply in the event that an extension, not a reinforcement of existing facilities, is required to serve an end user that wants to have AT&T as its LEC.
  Admittedly, this may not occur often or perhaps at all.

Regarding the “Special Construction” section  within the current USWC Access Tariff, it appears that the special conditions listed therein are specific enough to define unusual circumstances caused for the exclusive benefit of the requesting party.  Only in the instance of Condition B.1.a. within this section of the USWC Access Tariff does there appear to be any possibility of misinterpretation.  In this instance, reinforcements of jointly used facilities should not be included within the meaning of ”facilities not available and . . . there is no other requirement for new facilities.”  As an example, exhaustion of USWC feeder plant over which AT&T also provides some loops as an unbundled network element would not require AT&T to shoulder the cost of reinforcing this loop plant.
  AT&T is also free to suggest further clarification within 331T on these tariff conditions, although the appropriateness of such charges has been decided within our Order.

6. Use of the USWC Web Site Proposal

AT&T notes that the Order and the FCC  require parity and nondiscriminatory treatment relative to access to operator support systems.  AT&T then argues that adoption of the USWC Web site proposal will not satisfy this requirement by the FCC deadline of January 1, 1997.  AT&T requests that the Commission reject use of the USWC Web site proposal and require USWC to establish electronic interfaces via gateways into the USWC support systems by January 1, 1997.  To the extent that USWC is unable to provide such interfaces, AT&T requests that USWC provide to the Commission a monthly status report.

As noted in our Order, it is still not apparent that to now require USWC to abandon the Web site proposal will accelerate introduction of parity, especially by the FCC deadline.  The Commission will require that USWC provide monthly status reports of the progress of USWC towards providing parity and implementing national standards for interfaces to operational support systems, which shall include the status of any waivers regarding these interfaces that USWC has requested from the FCC.  Such reports will be provided to all certified CLECs as well as the Commission as an informational filing.  The request by AT&T to require USWC to abandon the Web site proposal is denied.  To the extent that USWC has not received a waiver from the FCC regarding the implementation schedule, then AT&T is free to seek redress within any means available to it.

7. Other Forms of Interim Number Portability

AT&T requests that the Commission require USWC to make other forms of interim number portability available to AT&T.  AT&T argues that our Order is deficient as Docket No. 96S-250T does not resolve all issues related to interim number portability.  AT&T states it requested route indexing and Local Exchange Routing Guide (“LERG”) reassignment to be made available as forms of interim number portability within its testimony in this proceeding. 

AT&T essentially reiterates its request in this proceeding to add “route indexing” and “LERG Reassignment” to the list of available interim number portability solutions. The Commission’s Local Number Portability Rules, 4 Code of Colorado Regulations 723-34-5.2, only require the provision of remote call forwarding and direct inward dialing as the interim number portability solutions.  We will deny this request, but note that AT&T is free to negotiate provision of interim number portability using these other methods through the BFR process.  If these alternative methods are necessary for all CLECs, AT&T should petition for rulemaking to change the requirements for interim number portability.

8. MFN Requirement

AT&T requests that the Commission modify its language concerning acceptance of “all terms and conditions in the agreement related to such interconnection service or element” to also require that such terms and conditions must be “directly” and “materially” related to such interconnection service or element.

AT&T has failed to define what it means by “directly” and “materially” related.  We do not find that this request will clarify the discussion within our Order of the most favored nation clause.  The request of AT&T is denied.

C. USWC RRR

1. Construction Charges for Meet-Points Over One Mile
USWC continues to argue that unless it is allowed to impose construction charges for meet-points greater than one mile from a USWC end-office, inefficient points of interconnection will develop and inequitable sharing of costs will result.  USWC argues that the Commission has overlooked the evidence in the record on this issue.  USWC further states that its testimony in this proceeding established that in no case should it be required to construct more than one-half the distance of the jointly provided facilities.

We are not persuaded by USWC’s arguments that new entrants should pay construction charges beyond one mile from the USWC central office to the meet-point.  As discussed in the First Report and Order,
 the incumbent LEC and the new entrant are co-carriers, and each gains value from the interconnection arrangement.  Therefore, where a new entrant and USWC are required to interconnect with each other’s network for the exchange of local traffic, it is reasonable for both entities to build to a mutually agreed upon meet-point that is approximately equidistant from each other, unless the parties agree to another meet-point location.  Each provider is responsible for the costs of its facilities to the meet-point.  Therefore, USWC’s request is denied.

2. 7-day/24-hour Access to Collocation Space

USWC requests reconsideration of the requirement of providing a 24-hours-a-day, 7-days-a-week telephone number through which AT&T may request escorted entry to collocation space.  USWC states that there is no record in this proceeding and no evidence that availability of a telephone number by USWC 24 hours a day, 7 days a week is reasonable or workable.  In addition, USWC argues there is no evidence in the record regarding reasonable travel time or any conditions for such escorted entry.

We believe that in consideration of health, welfare and public safety issues, it is a fundamental requirement that providers such as AT&T have 24-hours-a-day, 7-days-a-week access to its collocated equipment in USWC premises.
  USWC may choose to allow unescorted access 24 hours a day, 7 days a week, or for reasons of its own network security, require escorted access.  If USWC desires to provide escorted access, then for public safety considerations, AT&T needs the ability to request escorted entry at all hours every day.  

The Commission will clarify the intent of our Order on access to collocated space.  AT&T may request that USWC partition off collocated space with a separate door with card or key access so that collocators would have 7-days-a-week, 24-hours-a-day access to their own space.  For those partitioned collocated areas where it is impracticable to provide for separate entry, USWC may choose to allow unescorted access to its premises so that AT&T may enter its collocated space, or provide AT&T with the means of contacting, by telephone or otherwise, a USWC representative, on a 24-hours-a-day, 7-days-a-week basis, to gain entry to its collocated space.  Should USWC desire to provide escorted access, then it shall provide escorts within  the times that it would normally take to dispatch its own maintenance/repair representative to the area containing the collocated equipment of AT&T.  Except for this clarification, the request for reconsideration is denied.

3. Directory Listing Requirements

USWC requests reconsideration of the finding that “USWC shall be required to provide the appropriate interface between AT&T and USWC’s directory publisher.” USWC claims that the Commission’s decision on this matter goes beyond the requirements of Section 251(b)(3) of the Act,
 imposing obligations on USWC either to negotiate with directory publishers on behalf of AT&T or to modify its directory publishing contracts with U S West Direct (“Direct”) to include white and yellow page listings for AT&T’s customers under the same terms and conditions negotiated by USWC on behalf of USWC customers.  USWC also argues that our Order must be reconsidered because it does not provide a procedure to follow in negotiating with directory publishers.  Lastly, USWC suggests that AT&T should bear any additional costs associated with compliance with our Order.

We first note that the FCC Decision
 relating to this issue takes the statutory term “directory assistance and directory listings” to be synonymous with the definition of “subscriber list information” contained in 47 U.S.C., Section 222(f)(3).
  That definition is: 

[a]ny information: (A) identifying the listed names of subscribers of a carrier and such subscribers’ telephone numbers, addresses, or primary advertising classifications (as such classifications are assigned at the time of establishment of such service), or any combination of such listed names, numbers, addresses or classifications; and (B) that the carrier or an affiliate has published, caused to be published, or accepted for publication in any directory format.

The FCC Rules
 state that:

[a] LEC shall permit competing providers to have access to its directory assistance services so that any customer of a competing provider can obtain directory listings, except as provided in paragraph (c)(3)(iii) of this section [unlisted numbers], on a nondiscriminatory basis, notwithstanding the identity of the customer’s local service provider, or the identity of the provider for the customer whose listing is requested.

FCC Rule §51.217(a)(2).

In this context, the FCC rules define “nondiscriminatory access” as: 

[a]ccess to telephone numbers, operator services, directory assistance, and directory listings that is at least equal to the access that the providing local exchange carrier (LEC) itself receives.  Nondiscriminatory access includes, but is not limited to: (i) nondiscrimination between and among carriers in the rates, terms, and conditions of the access provided; and (ii) the ability of the competing provider to obtain access that is at least equal in quality to that of the providing LEC. (emphasis added)

FCC Rule § 51.217(a)(2). 

The FCC, in its Second Report and Order,
 intended to include basic yellow pages listings in the definition of “subscriber list information.”  The use of the term “primary advertising classifications (as such classifications are assigned at the time of establishment of such service),” by the FCC means all listings provided at the time of service establishment. We note that basic white and yellow page listings are provided at the time of initial business service establishment.

We also reject USWC's argument that our directives regarding directory listings (e.g., our mandates concerning the Yellow Page listing) are beyond our authority, or that such directives amount to unlawful interference with private contracts (between USWC and Direct).  In the first place, we note that USWC and Direct executed an agreement with the Commission regarding directory services in 1989.
  That agreement was made by USWC and Direct in response to the Colorado Supreme Court's decision upholding the Commission's authority to order the Company to reacquire directory publishing assets and operations which had been unlawfully transferred to Direct.  See Mountain States Telephone and Telegraph v. Public Utilities Commission, 763 P.2d 1020 (Colo. 1988).  Therefore, the Public Utilities Law and relevant court interpretations indicate that the Commission possesses the authority to enter the orders now disputed by the Company.  As for the arguments that our directives amount to unlawful interference or modification of private contracts, we note that private contracts are subject to modification by the Commission in the exercise of its police power to regulate in the public interest.  See City of Lamar v. Town of Wiley, 248 P. 1009 (Colo. 1926); Ohio & Colorado Smelting & Refining Co. v. Public Utilities Commission, 187 P. 1082 (Colo. 1920).

USWC must transmit this information to and make arrangements with Direct, if necessary, to provide Yellow Page listings to AT&T, on a nondiscriminatory basis, upon the same terms and conditions that are provided to USWC.  As we believe this Commission can require USWC to provide nondis-criminatory access for a Yellow Pages listing on the same terms and conditions as USWC receives from Direct, we shall deny reconsideration.

As noted on page 110 of our Order, USWC is free to propose related cost recovery for directory services within the Interconnection Tariff.  Therefore, if an additional charge is appropriate or an additional assessment of costs to AT&T is appropriate for providing inclusion of listings within the Yellow Pages, that can be dealt with through 331T or the BFR process in the interim.

4. Branding of Operator Services

USWC argues that the record is insufficient regarding all of the issues which may arise with respect to the costs of branding of operator services and the specific charges for branding in particular instances.  USWC then describes various means of branding services, without reference to their inclusion in the record of this proceeding.  USWC goes on to further request that a dedicated trunk group be used if manual branding is required, and also requests the Commission to require traffic separation based on vague statements that existing trunk arrangements, with co-mingled traffic, will need to be recon-figured.  Finally, USWC requests that the Commission direct that cost recovery and specific charges for branding will be addressed in 331T.   

Our Order states that USWC shall offer branded directory assistance and operator services to the extent that USWC can offer such services or it shall offer unbranded services.  Cost recovery and traffic separation are also dis-cussed within our Order.  For the reasons stated in Decision No. C96-1231, at 104-106, we deny this request. 

5. Feature Class Purchases

USWC argues that it does not have a process in place to notify AT&T of feature changes within 45 days of their effective date as required by our Order (Decision No. C96-1231 at 89-90).  USWC notes that if the feature has the potential of impacting an Enhanced Services Provider, then it would issue a Network Disclosure Announcement pursuant to FCC requirements.  USWC argues that it must create additional systems to provide this notification and that there should be recovery from CLECs for such notification.  Finally, USWC argues that AT&T should be responsible for any necessary information to brand these services for AT&T.

We will deny the request of USWC to delay the implementation of the 45-day notification requirement for 90 days until it can establish such a process.  It appears insignificant for USWC to set up a process to notify AT&T of any changes, particularly since the requirement is for notification within 45 days of the effective date.  One means of notification might be through notice of tariff filings or through the Network Disclosure Announcements referenced by USWC.  As discussed in our Order, costing issues are not part of this Docket. This request is denied, although we again note that USWC is free to ask for recovery of such costs within 331T.

Relative to the USWC request concerning information about the branding of services, the Order plainly states, on pages 48-51, that when such information is supplied to USWC in reasonable form by AT&T, USWC shall leave such information with the customer.  With this guidance, we believe that AT&T and USWC are capable of developing a process to do so.  

6. Collocation Limitations on Switches Agreed to by AT&T

USWC requests that the Commission add, to the Agreement, the voluntary limitation offered by AT&T that it would not request to collocate an entire switch in a USWC premise.

This limitation was offered by AT&T in its testimony as well as its Position Statement in this proceeding.  Upon reconsideration, we will modify the Order to add this limitation as a requirement to be added to the Agreement.

7. Collocation Requests

USWC takes issue with the last sentence in the Commission finding in ¶ N.5.g. of the Order which states:

Where space is limited, such as in cable vaults or manholes, AT&T shall be permitted to collocate equipment of the type that USWC would normally locate in those facilities.

USWC believes this statement is inconsistent with the remainder of the discussion in that paragraph.  USWC argues that when space is limited, it is more imperative that the BFR process be used rather than generally allowing AT&T to collocate the same type of equipment used by USWC.  USWC also requests guidance on how to handle multiple collocation requests within the same premise when space is limited.

It should be clarified that the last sentence of ¶ N.5.g. was not meant to allow collocation of equipment in space-limited premises outside of the BFR process.  Rather, it means that when space is limited, the type of equipment that can be deployed would be the same as typically used by USWC.

In regard to the USWC request for guidance on  the allocation of space among CLECs, this should be on a first-come, first-served basis.  Another general principle that appears reasonable would be that within the maximum allowed period of initial review of a collocation request, if USWC receives a request for space at the same premise from another CLEC, both should be viewed as occurring simultaneously and treated accordingly.  USWC is also required to provide only the minimum amount of space that is necessary to meet the collocation requirements of the CLEC, under a reasonable planning scenario, (i.e., no hoarding of space by the CLEC).  A substantial majority of the space must be used by the CLEC for network equipment and not for storage or work surfaces.  In this instance, a reasonable first impression of the allocation of space for storage or work surfaces for the CLEC would be a percentage similar to that used by USWC.  USWC shall also use good space planning techniques for its facilities, consistent with recognized safety code requirements, so as to maximize the amount of space within a premise that can be used for collocation purposes.

8. Limitation on Availability of Switching Features Pursuant to the MFS/USWC Agreement

USWC believes that the Commission mis-construed the MFS/USWC Agreement regarding unbundling of switching features and, consequently, broadly required unbundling of all the capabilities of the switch.  USWC argues that this is unfair and that unbundling should be required only to the extent allowed under the MFS agreement, which includes only “vertical” features.

The Order is plain in regards to why all capabilities of the switch must be unbundled.  It is specifically stated in § 51.319(c)(i)(C), First Report and Order, that the local switching capability includes all of the features, functions, and capabilities of the switch.  This rule was not stayed by the federal court.  The request is denied.

9. Manual Providing of Operational Support Functions

USWC believes that the statements in ¶ R.1.g. and ¶ R.1.h. of the Order are inconsistent in that the first paragraph recognizes that the FCC may grant a waiver of the requirement to have operational interfaces installed by January 1, 1997, while the second paragraph requires parity with USWC operational support systems without possibility of such waiver.  USWC requests that the Commission clarify and modify its decision to reflect that if the FCC grants a waiver, provision of some parts of the OSS function on a manual basis would be appropriate.  Otherwise, USWC suggests that ¶¶ g. and h. be transposed within the Order.

Paragraph R.1.h. plainly states that parity is to be provided ”within the schedule established by the FCC.”  As noted in ¶ R.1.g., ”the Agreement shall incorporate the full availability of the interfaces at the date set by the FCC, unless a subsequent waiver is granted” (emphasis added).  It was not the intent of our Order that parity must be obtained even if the FCC allows USWC a longer period in which to establish the interfaces.  We will clarify that the parity requirement is subject to extension by the FCC.

10. Central Office Codes

USWC argues that requiring it to provide AT&T with a unique NPA-NXX  for each of AT&T’s central offices was improper as AT&T specifically requested an NPA-NXX in each USWC central office, which was properly rejected by the Commission.  USWC believes that the Commission cannot consider the solution in our Order as it was not specifically requested by AT&T.  USWC also argues that our Order goes beyond AT&T’s request when it used the terminology “CLEC central office” so as to make this finding apply to all CLECs.  Finally, USWC argues that the inclusion of RSUs within this requirement is not supported by the record and would accord full central office status to equipment that is not designed for this function.  

First, we note that the Commission in acting as an arbitrator is not required to select only from the choices presented to it by the parties.  It can fashion a remedy that addresses the problem without adopting the precise position of the parties.  To the extent that USWC itself dedicates at least one unique NPA-NXX to its switches, including remote switching units which serve an exchange area, we believe that similar treatment should be afforded CLECs and is proper under the nondiscriminatory clause of the Act.

We will amend ¶ T.3.c. on page 101 of our Order by modifying the term “CLEC central office” and substituting “AT&T central office.”  We will also clarify that providing N`PA-NXXs for RSUs is required only when necessary for proper call routing designation.  Except for these changes, we will deny the request. 

D. Conclusion

For these reasons and those stated in Decision No. C96-1231, we deny the applications for RRR, except for the request of AT&T for a monthly status report on the progress of implementation by USWC of the interfaces for its operational support systems, and the requests of USWC to include a limitation on the collocation of switches and to limit providing unique NPA-NXXs to only AT&T central offices.  Various clarifications of our Order are provided within the above discussion. 

II. ORDER

A. The Commission Orders That:

The Application for Rehearing, Reargument, or Reconsideration filed by U S WEST Communications, Inc., is denied, in part, and granted, in part, as described in this Decision.

The Application for Rehearing, Reargument, or Reconsideration filed by AT&T Communications of the Mountain States, Inc., is denied, in part, and granted, in part, as described in this decision.

The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

The Joint Motion of AT&T Communications of the Mountain States, Inc., and U S WEST Communications, Inc., for an extension of time to and including January 30, 1997 within which to file their Interconnection Agreement is granted.

This Order is effective upon its Mailed Date.

B. Adopted in Commissioners’ Weekly Meeting January 15, 1997.
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� Commission Decision No. C96-1231 (“Order”), Docket No. 96A-345T, at 16.


� In fact, USWC should be analyzing its offices at this time to deter-mine what would be an appropriate charge for such collocation requirements as floor space and power.


� We note that pursuant to ¶ 5.10 in the section entitled Bona Fide Request Process within Attachment 1 to the AT&T Application for RRR, USWC would be obligated to utilize information from previous BFR requests to minimize its response time to a current request.  


� The FCC requirements concerning use of TELRIC are part of the Court stay and need not be determined here.


� In this instance, we will likely choose an interim rate based on the most reasonable offer submitted by one of the parties. 


� See, In the Matter of Implementation of the Local Competition Provi-sions in the Telecommunications Act of 1996; Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Dockets No. 96-98 and No. 95-185, First Report and Order (released August 8, 1996).


� See ¶ 418.


� The First Report and Order, under ¶ 314, specifically notes that a requesting carrier is expected to pay the costs of unbundling when it increases the quality of access or elements within the ILEC network. 


� In fact, our Order compares dark fiber as an alternative to conduit (at 78).  As noted in Section 251(b) of the Act, all telecommunications carriers, including AT&T, must make available their rights-of-way and conduits to other carriers.


� This is consistent with the intent of the USWC Exchange Services Tariff to only charge for new extensions, not reinforcements.


� The example of the exhaustion of transport used by AT&T also would not meet the requirements of B.1.a. as it is a jointly used facility that needs reinforcement.  In this instance, the AT&T example is used for interconnection, for which the Order explicitly excludes the application of construction charges.  However, if AT&T wants USWC to build certain facilities for its exclusive use, such as dedicated facilities to or in a new location, then construction charges would be applicable.  


� See ¶ 553.


� We note that other Petitioners also requested continuous access to their collocated space. (See Exhibit 6, at 29.)


� Section 251(b)(3) states that all local exchange carriers must pro-vide “dialing parity to competing providers of telephone exchange service and telephone toll service, and the duty to permit all such providers to have nondiscriminatory access to telephone numbers, operator services, directory assistance, and directory listing, with no unreasonable dialing delays.” (emphasis added)


� CC Docket No. 96-98, Second Report and Order and Memorandum Opinion and Order, FCC 96-333, released August 8, 1996 (”Second Report and Order”).


� This definition was part of the 1996 Act under Section 702(f)(3).


� Second Report and Order, Appendix B-7.


� See ¶ 137 of the Second Report and Order.


� We take administrative notice of that agreement.


� In this space-limited instance, it should be clear that the equip-ment limitation applies to premises that cannot be separately caged or walled off from the equipment of USWC.


� In ¶ 523 of the First Report and Order, the FCC specifically noted that the use of human intervention within the ordering process does not meet the obligations of Section 251(c)(3) of the Act.
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