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BY THE COMMISSION


Statement


This matter comes before the Commission for consideration of the Petition for Arbitration filed by Western Wireless Corporation (“Western Wireless”) on September 6, 1996.  Pursuant to the provisions of the Telecommunications Act of 1996, Public Law Number 104-104, 110 Stat. 70, to be codified at 47 U.S.C., ("Act"), the Petition requests that we arbitrate certain unresolved issues between Western Wireless and U S WEST Communications, Inc. (“U S WEST”) relating to the rates, terms, and conditions of interconnection with U S WEST.  We issued notice of the Petition, but there were no interventions.


General Background


Section 251(b)(5) of the Act provides that local exchange carriers ("LECs") have a duty to establish reciprocal compensation arrangements for the transport and termination of telecommunications.  Telecommunications is defined as "the transmission, between and among points specified by the user, of information of the user's choosing, without changing the form or content of the information as sent and received."  The Federal Communications Commission ("FCC") has determined that commercial mobile radio service ("CMRS") providers offer telecommunications, and therefore LECs are obligated to enter into reciprocal compensation arrangements with all CMRS providers, in accordance with section 251(b)(5) of the Act.�


Western Wireless is a provider of wireless communication services in the western United States, including Colorado.  Through its subsidiaries, Western Wireless holds radio licenses from the FCC to provide non-wireline cellular radio telephone service (“cellular”), personal communication service (“PCS”), specialized mobile radio (“SMR”) service, and paging and radio telephone service (“PARS”) in 19 states.  In Colorado, Western Wireless provides cellular service under the trade name Cellular One and will, in the future, offer PCS under the service name VoiceStream.  Its cellular service area covers the southeast and south-central portion of the State of Colorado.  Its PCS service area covers the entire State of Colorado.  Western Wireless is classified as a CMRS provider by the FCC.  


The Act imposes certain duties upon incumbent local exchange providers (“ILECs”) such as U S WEST.  These include the duty to interconnect with the facilities and equipment of any requesting telecommunications provider.  The Act contemplates that ILECs will provide for interconnection pursuant to binding agreements with requesting telecommunications providers.  Such agreements may be arrived at through voluntary negotiations or pursuant to binding arbitration by the state Commission.  See Section 252 (a-b).  


To implement the provisions of the Act, the FCC adopted comprehensive rules relating to interconnection (FCC’s Order implementing local competition).�  This Commission has previously held that it would not reopen issues determined by effective FCC rules.  See, for example, Decision No. C96-1185, page 5, paragraph 3.  However, on September 27, 1996, the 8th Circuit Court of Appeals temporarily stayed the effective date of the FCC rules.  On October 15, 1996, that Court modified its stay to apply only to the pricing and the "pick and choose" rules adopted by the FCC.  On November 1, 1996, the Court further modified its October 15 order by lifting the Stay as it applied to Sections 51.701, 51.703, and 51.717 of the FCC's rules.


Western Wireless’s Petition


As stated above, Western Wireless' Petition For Arbitration was filed under Section 252 of the Act.  That section provides that telecommunications carriers may voluntarily negotiate the specific terms for the provision of interconnection services.  In the event that negotiating carriers are unable to reach agreement with respect to such terms, Section 252(B) provides that, during the period from the 135th to the 160th day after the date on which an ILEC receives a request for negotiation, the carrier or any other party to the negotiation may petition a state Commission to arbitrate any open issues.  Western Wireless filed its Petition during this time period.


Issues Identified


In its Petition, Western Wireless identified three main issues: 1) the rate for interconnection and the transport and termination of traffic between Western Wireless and U S WEST; 2) the amount or percentage of U S WEST traffic that terminates on Western Wireless' network; and 3) the definition of and applicable charges for non-local traffic.  See Petition of Western Wireless, paragraph IV.  By subsequent pleading Western Wireless stated that additional issues or sub-issues included: 4) the definition of and applicable charges for local traffic ["Major Trading Areas" (“MTA”)]; 5) the definition of tandem switches and appropriate rates to be charged;  6) the applicable charges for "facilities split" or the interconnection of facilities connecting Western Wireless' network and U S WEST's network; and 7) the effective date of the rates established in this arbitration proceeding.  In its responses, USWC addressed these same issues.


Severance of Certain Pricing Issues


By Decision No. R96-1238-I, November 27, 1996, the Administrative Law Judge (“ALJ”) severed certain of the sub-issues regarding pricing from this proceeding, namely: a) the rates for local switching (“call termination); b) the rates for tandem switching (“call transport”); c) the rates for tandem transport; and d) the issue of a price additive to the prices for interconnection services that will provide a contribution to the recovery of any reserve deficiency.  These issues were severed because these issues for U S WEST rates are to be considered in Docket No. 96S-331T, the Commission proceeding concerning permanent interconnection tariffs filed by U S WEST.  The severance of the costing and pricing issues had also been done in the consolidated arbitration proceeding heard by the Commission en banc and in Docket No. 96A-426T, In the Matter of Sprint Communications Company, L.P. Petition for Arbitration.  All other costing and pricing issues not set forth in Decision R96-1238-I remained for consideration in this proceeding, including Issue 3, the definition of non-local traffic, and Issue 7, the effective date and rates of reciprocal compensation.


Hearing and Post-Hearing Statements of Positions By Parties


At the assigned place and time the ALJ called the matter for hearing.  During the course of the arbitration, exhibits A, B, C, D, D1 through D3, E, E1 through E5, F, F1, and F2 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the parties were ordered to submit post-hearing Statements of Position no later than December 16, 1996.  Timely Statements of Position were filed by U S WEST and by Western Wireless.�  


Western Wireless' brief was 50 pages long.  This brief is not in conformance with Rule 22(d)(1) of the Commission's Rules of Practice and Procedure, which limits all pleadings to no more than 30 pages.  Western Wireless has been represented by in-house counsel pro hac vice.  Prior to being granted admission pro hac vice, the in-house counsel agreed to abide by the Commission's rules.  See Transcript, page 5.  The submission of a brief almost twice as long as allowed by Commission rules cannot be countenanced.  Therefore the pro hac vice admission of Western Wireless' in-house counsel is revoked.�  However, the brief will be considered.


Initial Decision By Commission


By statute, the Commission's decision in this arbitration proceeding is due no later than January 1, 1997.  The Commission finds that due and timely execution of its functions imperatively and unavoidably requires that the recommended decision of the Administrative Law Judge be omitted and that the Commission enter an initial decision in this proceeding.�


ISSUE 1:	Rate For Interconnection and the Transport and Termination of Traffic Between Western Wireless and U S WEST  (Interim Compensation Rates)


By Decision No. R96-922-I, the ALJ determined that the FCC's Order implementing local competition indicated that CMRS providers were authorized to renegotiate existing interconnection contracts with ILECs with no opt-out or termination penalties.  In summary, the Commission determines that a three-step process for reciprocal compensation rates shall be used: a) contract rates, effective from the effective date of § 51.717 of 47 C.F.R. (currently November 1, 1996) until final approval of the interconnection agreement between U S WEST and Western Wireless;  b) then interim rates, effective until final rates are established; and 3) final rates, to be determined for U S WEST in Docket No. 96S-331T and for Western Wireless, a choice to use U S WEST's rate or file their own cost-based rates with the Commission.


Reciprocal Symmetrical Payment of Contract Rates During Negotiations:


	Section 51.717 of 47 C.F.R. states that, as of the effective date of the FCC's Order implementing local competition, ILECs must pay to CMRS providers reciprocal symmetrical compensation of the contract rate for the termination of traffic during the period of renegotiation.  In Decision No. R96-922-I, the ALJ adopted the terms of the FCC's local competition order.  As a preliminary matter, the ALJ determined that the existing contract rates would remain in effect until final approval of the interconnection agreement between USWC and Western Wireless.


Interim Rates:


	During the proceedings, U S WEST offered interim rates, determined on an averaged basis, but later withdrew the offer.  See Exhibit D1 for U S WEST's offered rates.  Western Wireless pointed out that the existing contract rate for the termination of traffic is almost ten times the interim rate offered by U S WEST.  Therefore, Western Wireless sought to have the rates offered by U S WEST adopted as interim rates effective until the final rates could be established.


	As an alternative, Western Wireless suggested that the interim rates adopted in Docket. No. 96S-233T be used.  The Commission recognizes that the Docket. No. 96S-233T rates are a bill and keep form of reciprocal compensation.  The Commission further recognizes that bill and keep is an appropriate mechanism only where the traffic is roughly in balance;� and that the traffic between Western Wireless and U S WEST is nowhere near being in balance, with 70 to 80% of the traffic going in the mobile-to-land direction.  Therefore, upon approval of the interconnection agreement, this Commission adopts the rates offered by U S WEST, as the interim rates effective until final rates are determined.  


Final Rates:


	Final rates for U S WEST will be established in Docket No. 96S-331T.  Western Wireless may elect to: a) use these rates as its final rates, or b) file its own cost-based rates with the Commission, supported by appropriate cost studies.


ISSUE 2:	Amount or Percentage of U S WEST Traffic That Terminates on Western Wireless's Network


Western Wireless is not able to ascertain, and U S WEST is not able to identify, the point of origination for much traffic that terminates on Western Wireless' network.  This is due in part to the lack of sophistication of some of the switches of the originating central offices.  Western Wireless claims that when traffic originates with an independent local exchange carrier, if handed off to U S WEST for routing, and handed off to Western Wireless for termination, that U S WEST must pay terminating compensation to Western Wireless if U S WEST received compensation from the originating carrier.�  This is not true.  Western Wireless must seek its compensation from the originating carrier.  Western Wireless claims that it cannot seek reimbursement from the originating carrier because the carrier will refuse.  Nonetheless, the obligation is upon Western Wireless to obtain the compensation.


In fact, both parties essentially agree that a proxy or administrative factor should be utilized to determine what percentage of the total traffic which is terminated on Western Wireless' network has originated on U S WEST's network.  The parties differ as to the size of the factor.


U S WEST proposes an administrative factor of 17%.  This is calculated by assuming that 75% of the total traffic between U S WEST and Western Wireless travels in the mobile-to-land direction.  Eight per cent of the total traffic is assumed to be traffic transiting the U S WEST network that was originated by long distance carriers, independent telephone companies, and mobile networks.  The remaining 17% of the traffic is deemed to be traffic originating on the U S WEST network and terminating on Western Wireless' network.  This factor has some support in fact, as it was based on a study of a CMRS provider in Arizona and New Mexico that was able to accurately account for its traffic.  It is not based on Western Wireless' traffic.  Several other carriers have accepted this administrative factor in their interconnection agreements with U S WEST.


Western Wireless contends that a 30% proxy is more appropriate.  It points to somewhat vague testimony by one of its witnesses that this is likely to be conservative and that the percentage of land-to-mobile traffic on its entire system is increasing.  


Given the available information in the record, the Commission adopts the 17% administrative factor proposed by U S WEST because it appears to be more reasonable than that proposed by Western Wireless.


ISSUE 3:	Definition of and Applicable Charges for Non-Local Traffic


	Western Wireless stated in its final offer� that if U S WEST does not receive compensation for accepting and transporting traffic originated by independent local exchange carriers over its network, Western Wireless is willing to forego payment of mutual compensation charges for terminating that traffic on its network. The Commission accepts this position and will use the 17% Administrative Factor for local calls and a 5% Factor to represent the use of the network by non-local or interstate toll traffic which is subject to switched access charges.  


ISSUE 4:	Definition of and Applicable Charges for Local Traffic, Also Referred To As the "Local Calling Area"


The FCC has determined that local telecommunications traffic between a LEC and a CMRS provider is traffic that, at the beginning of the call, originates and terminates within the same major trading area (“MTA”) as defined by the FCC.  See Section 51.701 as adopted by the interconnection order.  This rule was originally stayed but the stay was lifted effective November 1, 1996.  If § 51.701 of 47 C.F.R is overturned, the definition of a local calling area shall be pursuant to Commission Rule.  See 4 CCR 723-2.17.3.


U S WEST makes a number of arguments, many of which appear meritorious to the Commission, that the MTA is too large of an area to be considered a local calling area.  The MTA for Colorado includes portions of Wyoming, Nebraska, and South Dakota. 


While the Commission recognizes this as an area much larger than normally considered "local", this Commission also has determined previously that it will not reconsider matters determined by FCC rules.  See, for example, Decision No. C96-1231, page 10, paragraph 4.  U S WEST notes that this matter is currently being appealed.  This Commission will follow the current definition and adjust our rules if changes occur in the federal definition.


ISSUE 5:	Definition of Tandem Switches and Appropriate Rates To Be Charged  [Classification of Western Wireless's Switches]


Western Wireless contends that its switches are comparable to U S WEST's tandem switches in terms of geographic scope and functionality, and thus it seeks compensation at the tandem interconnection rate, including call transport and call termination.  Western Wireless's MTSO switch in Pueblo serves the southeastern and south-central portion of the State, covering in total perhaps one-fourth to one-third of the entire area of Colorado.  See Ex. E3.  Western Wireless's PCS switch in Denver will cover the entire State, once service is offered.


The switch in Pueblo is directly connected to U S WEST; PTI (the largest independent local exchange carrier in Colorado); three facilities-based interexchange carriers (“IXCs”); and other switches in the Western Wireless network.  Western Wireless's switches also have special hardware and software not used by U S WEST's tandem switches in order to manage the mobility of Western Wireless's customers.  The switches transmit to cell towers and then to customers, and this may require switching from one cell tower to another during a call.


U S WEST strongly urges that Western Wireless's switches are simply end-office switches, and Western Wireless should receive only the end office switching rate for U S WEST-originated calls that terminate on Western Wireless's network.  U S WEST notes that the Western Wireless switches are not subtended by other switches.  In addition, U S WEST cannot connect at some other point in Western Wireless's network to avoid tandem switching charges (as Western Wireless could by connecting directly to U S WEST and offices.)  


Western Wireless responds that the U S WEST network uses 100-year old architecture that Western Wireless should not have to duplicate in order to recover its costs for transport and termination.


Reciprocal compensation for the exchange of traffic is mandated by the Act.  See § 252(d)(2).  The terms and conditions must allow each carrier to recover the costs associated with the transport and termination.  The FCC Rules requiring symmetrical compensation have been stayed.  See Footnote 1, supra.  These Rules also established a general requirement that where the switch of a carrier other than an ILEC served an area comparable to the area served by the ILEC's tandem switch, the appropriate rate for the other carrier was the ILEC's tandem interconnection rate.  This requirement has also been stayed.


The statutory mandate that Western Wireless be able to recover its costs, however, has not been stayed.  The evidence in this proceeding is very limited as to what Western Wireless's costs are.  No cost studies were submitted.  There was some testimony that Western Wireless's costs easily could match or exceed U S WEST's costs.  It appears that simply allowing compensation at the end office rate would ignore the Western Wireless investment in cell towers, and ignore the additional costs for the unique hardware and software present in its network but not U S WEST's.  Using the ILEC's costs in the absence of cost studies by the non-ILEC is consistent with the Interconnection Order, and in our opinion will result in just and reasonable rates pending further cost studies by Western Wireless.


Western Wireless may use, as a proxy, the interconnection rates of U S WEST for terminating U W West traffice delivered to Western Wireless.  If Western Wireless uses the U S WEST rates, the Commission finds that the mobile switching office of Western Wireless is not a tandem switch for rate purposes.  Further, Commission Rule 4, 4 Code of Colorado Regulations (“CCR”) 723-39, describes the compensation mechanism for terminating local calls from another provider's network.  Rule 4.3 requires that the termination fee shall be based on the costs associated with each network element on the terminating provider's side of the point of interconnection and used by the terminating provider to terminate the call.  Rule 4.4.1 directs that the terminating provider shall charge the originating provider a terminating fee in accordance with this rule.  Pursuant to the Commission's rules, Western is required to develop terminating rates that will recover its costs, including its switches.


Therefore, when Western Wireless files its own terminating rates, its costs incurred in terminating U S WEST traffic will be recovered.


ISSUE 6:	The Applicable Charges For "Facilities Split" or the Interconnection of Facilities Connecting Western Wireless's Network and U S WEST's Network


	In its Final Offer,� Western Wireless offered that: "The parties shall pay their respective share of interconnection facility costs as determined by the proxy established to determine the percentage of traffic terminated on Western Wireless' network."  The Commission accepts this position, as consistent with its decision in MFS.�


ISSUE 7:	The Effective Date of the Rates Established in this Arbitration Proceeding


	The effective date of reciprocal compensation is determined by the effective date of § 51.717 of 47 C.F.R.  This section was effective November 1, 1996, and therefore the reciprocal compensation obligation, at the contract rate, began on that date.  Reciprocal compensation at the interim rates mandated by this decision will be effective as of the date the Commission approves the interconnection agreement between Western Wireless and U S WEST.  The interim rates will remain in effect, subject to true-up, pending final rates in Docket No. 96S-331T.  


ORDER


The Commission Orders That:


The issues presented in the Petition for Arbitration filed by Western Wireless Corporation on September 6, 1996 and subsequent comments are resolved as set forth above.


The Commission directs that the provisions set forth above be incorporated in the interconnection agreement between Western Wireless and U S WEST Communications, Inc.  


Within 30 days of the effective date of this order, Western Wireless Corporation and U S WEST Communications, Inc., are directed to submit a complete proposed interconnection agreement for approval by the Commission, pursuant to the provisions of Section 252(E) of the Telecommunications Act of 1996.  The proposed agreement shall comply with this order.  


This Order is effective upon its Mailed Date.


ADOPTED IN OPEN MEETING December 31, 1996.
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� In the Matter of Implementation of Local Competition Provision in the Telecommunications Act of 1996 (CC Docket No. 96-98), Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers (CC Docket No. 95-185), FCC 96-325, paragraph 1008 (August 8, 1996) ("Local Competition Order").  This order has been stayed in part.  See Iowa Utilities Board v. Federal Communications Commission, et al., 1996 WL 589204 (8th Circuit, October 15, 1996).


� FCC First Report and Order in the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, FCC 96-325, CC Docket No. 96-98, August 8, 1996.


� Western Wireless transmitted a facsimile of its brief on December 16, 1996 and filed a hard copy on December 17, 1996.


� See Colorado Supreme Court Rule 221.1. (Pro hac vice admission before state agency is discretionary.)


� A transcript in this matter was filed on December 12, 1996.


� In its closing Brief, Western Wireless makes a modified offer of bill and keep subject to true-up period.  This was never discussed in the arbitration proceeding and the details of the true-up are unclear.  The Commission declines to adopt such a compensation mechanism.


� Western Wireless further contends that such compensation includes a bill and keep mechanism.


� Western Wireless Corporation Brief and Final Arbitration Offer, Docket No. 96A-410T, December 16, 1996, Gene DeJordy, Esq., p. 43.


� Western Wireless Corporation Brief and Final Arbitration Offer, Docket No. 96A-410T, December 16, 1996, Gene DeJordy, Esq., p. 42.


� Decision No. C96-1324, Docket No. 66A-287T, “Order Denying Application for Rehearing, Reargument, or Reconsideration,” dated December 18, 1996.
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