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BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) filed by U S WEST Communications, Inc. (“USWC” or “Company”), and Teleport Communications Group-Colorado (“TCG”), to Decision No. C96-1186.  Now being duly advised in the premises, we will deny RRR for the reasons stated in Decision No. C96-1186, but will provide clarification on certain issues raised by USWC and TCG.

TCG Application for RRR

Joint Provision of Switched Access Services.

TCG requests reconsideration of Decision No. C96-1186 regarding TCG’s initial proposal that this Commission require USWC to share its end-office revenues when the companies jointly provide switched access service.  TCG argues that, under the Act, USWC is required to provide interconnection “for the transmission and routing of telephone exchange service and exchange access . . . on rates, terms, and conditions that are just, reasonable, and nondiscriminatory. . . .”  TCG again notes that under USWC’s interstate rates, USWC recovers a significant portion of its tandem and transport costs from end-office elements, most significantly through the interstate Residual Interconnection Charge (“RIC”). . . .”  TCG continues to argue that when TCG and USWC jointly provide switched access service, the companies should share the revenues they receive from interexchange carriers.  TCG argues that the remedy proposed by the Commission may not be implemented as this Commission does not have authority to alter USWC’s interstate tariffs. Without acceptance of its initial proposal by this Commission, TCG states, USWC will retain all of the revenues from its end-office charges--a portion which recovers tandem services costs--and receive compensation for services which it does not provide, short of action by the FCC to modify the level of or eliminate the RIC.

As noted by TCG, our Order stated:

[s]pecifically as to the RIC . . . [i]f USWC is not providing the transport of a call from an end-office switch to an IXC, then USWC may not apply its switched access transport rates, including the RIC, to those calls.�

TCG is correct that this Commission does not have authority to modify USWC’s interstate tariff.  However, that was not the intention of the Order.  It was our intent that TCG be fully compensated for the portions of service it provides. The “Independent Company Model” used by USWC in its dealings with the Independent Telephone Companies in Colorado for jointly provided state and interstate access services accomplishes that purpose.  Where multiple companies jointly provide switched access services, we direct that each apply its tariffed rates, state or interstate, for that portion of service it provides.

The following example is illustrative.  Company “A” provides the end-office switch and transport to a meet-point with Company “B”.  Company “B” provides the balance of the transport from the meet-point to the interexchange carrier.  In this example, Company “A” would apply its tariffed rates for the end-office switching and its transport rates from the end-office switch to the meet-point.  Company “B” would apply its tariffed transport rates for the connection from the meet-point to the Interexchange Carrier.

Thus, a provider such as TCG will not, as TCG suggests, be under-compensated for services which it provides.  On the other hand, USWC may through the use of its interstate tariff on a jointly provided switched access call be compensated above its costs through the application of its RIC, if it also provides part of the transport facilities required for the completion of the call.  If USWC  does not provide any of the transport, it shall not, as stated in the Order, apply its RIC to such calls.  

We clarify our Order as to the application of the RIC.  The RIC shall be applied on a pro rata basis determined from the proportional distance between the TCG tandem and the end-office of USWC.  In this instance, if USWC supplies all of the transport for the call, it would apply 100 percent of the RIC.  If a mid-span meet-point is used, only one-half of the RIC would be applicable.

We believe that the preceding discussion is consistent with our duties under the Act to ensure interconnection between TCG and USWC at just and reasonable terms and conditions for telephone exchange access service.  To the extent USWC actually supplies transport for the services of TCG, it will continue to proportionally collect the RIC.  We also note that this issue of the reasonableness of the RIC and its continued existence has been remanded by the United States Court of Appeals back to the FCC for reconsideration and will be revisited by the FCC in the near future.�  Our decision provides a means of properly compensating either party for its costs regardless of  the existence of  the RIC.  Therefore, we will again deny TCG’s proposal to share revenues from the joint provision of switched access.  USWC shall apply its authorized tariffed rates for the portions of service it provides.  TCG shall charge for the portions of its switched network utilized to transport calls to an interexchange provider.

Whether the TCG Switch Provides the Same Functionality as USWC’s Tandem Switch.

TCG  argues that the Commission incorrectly identified the existence of subtending end-offices to a CLEC switch as the factor to evaluate in determining if symmetrical compensation is appropriate.  TCG claims this Commission should base its determination on whether the TCG Colorado switch will have functions comparable to that performed by the USWC tandem switch. During the arbitration proceedings, TCG argued that since their switch provides the same functionality as the USWC tandem switch, it is entitled to receive symmetrical compensation from USWC.

In response to TCG, we clarify our position regarding the issue of symmetrical compensation for the transport and termination of local calls.  Rule 4, 4 CCR 723-39, describes the compensation mechanism for terminating local calls from another provider’s network.  Rule 4.3 requires that the termination fee shall be based on the costs associated with each network element on the terminating provider’s side of the point of interconnection and used by the terminating provider to terminate the call.  Rule 4.4.1 directs that the terminating provider shall charge the originating provider a terminating fee in accordance with this rule.

Pursuant to the Commission’s rules, TCG is eventually required to develop terminating rates that will recover TCG’s costs, which will include the use of its network and switches.  However for an interim period of three years from the effective date of our Interconnection Rules� or six months after the implementation of a number portability database as contemplated in Rule 5, 4 CCR 723-34, whichever occurs first, originating and terminating providers shall waive this mutual recovery for terminating calls.  That is, during this interim period, “bill-and-keep” will be employed for the transport and termination of local calls.  Bill-and-keep for the termination of local calls applied by USWC and the new entrants is symmetrical, and is consistent with § 252(d)(2)(B)(i) of the Act and with Rule § 51.713 of the FCC’s Interconnection Rules.�

The origination and termination of long distance calls between the networks of TCG, USWC and other providers such as AT&T, MCI and Sprint, requires that local exchange providers such as TCG develop cost based access charges.  During the interim period where bill-and-keep is employed in a symmetrical fashion by competing local exchange providers for exchange of local traffic, cost based access charges will still be employed for originated or terminated long distance calls.  While such access charges may be reciprocal, they may not be symmetrical.

Should TCG design its switched access network using a single switch rather than multiple local switches with a tandem switch, it will be allowed to recover these costs in a manner similar to USWC.  That is, TCG will develop local transport rates, local switching and carrier common line rates that will compensate it for the use of its network to deliver and terminate long distance calls to the point where it interconnects with the network of another interexchange provider.  If the TCG transport network employs a tandem switch, it may desire to develop a tandem switching element.  If the TCG transport network only employs direct trunking, then it should develop its rates on that configuration. 

Consistent with the previous discussion concerning the symmetrical application of charges for local calls and long distance calls, we reaffirm our decision that the criteria for declaring a switch to be a tandem is the necessity for other office(s) to subtend this switch and that a tandem switch is performing trunk-to-trunk switching. 

USWC Should Develop Set Rates for the Preparation and Build-out of Physical Collocation Sites.

TCG argues that the Commission should require USWC to develop average or baseline rates for the preparation of collocation sites rather than using the bona fide request (“BFR”) process referenced in our Order.  TCG is concerned that without the availability of the costs for collocation, including square foot rental costs and average per foot construction costs, prior to a BFR, the Commission will be called upon to conduct lengthy proceedings to review costs.  TCG further argues that:

An initial determination by the Commission that USWC’s baseline costs are appropriate under accepted costing principles ensures that competition is not artificially delayed or deterred by an incumbent’s response to a BFR which are inflated with cost factors which the Commission has already determined to be inappropriate.�

As stated in our Order,� TCG filed its “Motion to Sever Consideration of U S WEST TELRIC Cost Studies.”  That motion requested that the Commission not consider USWC’s cost studies in the instant proceeding.  As noted in our Order, the interim rates established in Docket No. 96S-233T and the final rates which will be established in Docket No. 96S-331T are incorporated by reference into the arbitration agreements. We note that TCG still has the opportunity to provide testimony in Docket No. 96S-331T on the appropriateness of USWC establishing baseline costs and the costing methodologies that are appropriate for the preparation and build-out of physical collocation sites.

It appears likely that many of the collocation costs will be unique to specific premises and may even be unique to specific locations within an end-office.  Under such circumstance, the BFR process will allow specific costs to be determined for unique collocation requirements.  With this limitation in mind, we do note that it is also likely that floor space charges could be or should be uniform within a specific premise, if USWC is to fulfill the nondiscriminatory requirements of the Act.  Once USWC has established such a charge for the first collocation request at a facility, it should promptly supply a similar quote on this type of charge to another CLEC.  However, even in this type of situation, the cost may vary depending on the remaining floor space and the specific requirements of the CLEC.  The Commission will deny TCG’s request that USWC be directed to establish specific baseline costs or cost procedures for use in the arbitration agreement.  However, TCG may again submit its views on the applicability of uniform rates and the appropriate costing procedures for preparation of and build-out of collocation spaces in Docket No. 96S-331T.

Contract Language for Access to Poles, Ducts, Conduits and Rights-of-Way

TCG requests reconsideration of our Order to apply the terms of the USWC-MFS agreement for access to poles, conduits, ducts, and rights-of-way to TCG.�  TCG  believes our Order fails to consider the specific issues raised by TCG’s proposal or to provide the protection provided by the Act and the First Report and Order.

We first note that the proposed TCG language on this issue presented for our consideration contained only certain principles and stated that within 30 days of the execution of the agreement the parties would negotiate a separate specific agreement.  We further note that the nondiscriminatory clauses contained within the TCG language attached to its Post Hearing Brief appear to be taken from the Act.  To the extent that TCG believes it necessary to incorporate language from the Act or the First Report and Order regarding conduits, access to rights of way, etc. within its agreement, it shall be allowed to do so.  Other provisions contained within the TCG language would appear to be unduly burdensome to USWC.

TCG has not presented any compelling reason to change our  prior ruling on this issue. We note the USWC-MFS agreement states that access to such facilities will be provided as the same as provided to any other entity, consistent with the nondiscriminatory requirements of the Act.  Case-by-case determinations of access to conduits and rights-of-way may hamper development of average rates.�  We will not require average rates for conduit space at this time.  Except for the allowance of additional use of language from the Act or the First Report and Order, the request is denied.  Consistent with our previous discussion concerning the TCG request for average rates for collocation build-outs, TCG is free to pursue this issue in Docket 96S-331T.    

TCG Request for Additional Clarifications

TCG requests that USWC provision unbundled elements under the same installation intervals as USWC’s self-provisioning in “like exchanges;” that doing so on a wire center basis is reasonable; and that waiver of non-recurring charges for missed appointments for loop cutovers is appropriate.

Concerning these issues, we note that in footnote 40 on page 44 of Decision C96-1186, we approved, with some exceptions,  the concepts and issues contained within Section II, Attachment A under Tab C of the TCG Post Arbitration Brief.  We specifically noted that the description of the “Service Coordination” function was similar to that within the MFS/USWC Agreement (Exhibit 68).  The waiver of charges is the same concept under comparable time frames as within Exhibit 68.  Therefore, the clarification is granted as requested.

TCG also requests clarification that it does not have to provide separate “non-USWC toll” and “non-USWC local” trunks.  As noted under ¶ 4c., Decision No. C96-1186, at 36, TCG must provide separate local and toll trunk groups for delivery of traffic at the USWC tandem.  It must also provide data for identification of transit traffic.  However, there was no intention in the Order to require separate trunks for transit traffic.  The clarification request of TCG is granted.

USWC Application for RRR

Construction Charges for Meet-Points Over One Mile From the USWC Central Office.

USWC continues to argue that unless it is allowed to impose construction charges for meet-points greater than one mile from a USWC end-office, inefficient points of interconnection will develop and inequitable sharing of costs will result.  USWC argues that the Commission has overlooked the evidence in the record on this issue.  USWC further states that its testimony in this proceeding established that in no case should it be required to construct more than one-half the distance of the jointly provided facilities

We are not persuaded by USWC’s arguments that new entrants should pay construction charges beyond one mile from the USWC central office to the meet-point.  As discussed in the First Report and Order,� the incumbent LEC and the new entrant are co-carriers and each gains value from the interconnection arrangement.  Therefore, where a new entrant and USWC are required to interconnect with each other’s network for the exchange of local traffic, it is reasonable for both entities to build to a mutually agreed upon meet-point that is approximately equidistant from each other.  Unless the parties agree to another meet-point location, each provider is responsible for the costs of its facilities to the meet-point.  This requirement appears consistent with the argument now advanced by USWC that it should not be required to construct more than one-half the distance of the joint facility.  Therefore, USWC’s request is denied.

Interconnection with CLECs at USWC’s Access Tandem for the Purpose of Delivery of CLEC Local Traffic.

USWC seeks to deny CLECs use of its access tandem, which it claims is more costly and might be detrimental to the network.  USWC again argues that the CLECs should be initially required to use a mix of direct and tandem trunking similar to USWC’s current interoffice network.  To the extent connecting at the access tandem is more expensive, USWC argues that the CLECs should pay these additional costs.  USWC also disputes the finding that few trunks remain on the existing local tandem and that 64 kilobit clear channel capability (“CCC”) is not available at that location. (See Decision No. C96-1186, at 35-36.)

We first note that the observations on page 35 and 36 of Decision C96-1186 are taken from the cross-examination of USWC witness Wiseman.  Mr. Wiseman testified that 64 Kb CCC was not available at the local tandem and that there were essentially no additional trunks available at the local tandem.�  He further stated that six months to a year is required to add a new trunking job,� that a trunk addition job was scheduled for the local tandem to be completed in November of 1996 but that it included no consideration of the trunking requirements of CLECs�  but that another trunk addition  job was scheduled for the access tandem in 1997.�  Although USWC desires that the CLECs initially use direct trunks, this was acknowledged by Mr. Wiseman to be more costly and difficult for CLECs.�  Finally, Mr. Wiseman also testified that it was technically feasible for the CLECs to interconnect at the access tandem.� 

Without further reciting the testimony from TCG or the other petitioners in this proceeding, our finding on this issue was substantially supported by the testimony.  Our Order does not state that TCG is required to connect at the access tandem, but only that it may do so.  This is consistent with the ability to interconnect at any technical feasible point as required by the Act. It is also not certain from the evidence that the disparities between the local and access tandems noted in our Order would be satisfactorily cured without substantial disadvantage to the CLECs.  To the extent that USWC now is willing to make connection at the local tandem more attractive to the CLECs, they may choose to connect at that location.  There was no substantial evidence presented by USWC as to any cost differential for connecting at either tandem.  In fact, connection at the access tandem may minimize the need for initially uneconomic direct trunking by the CLECs.  However, we note that USWC may bring forth issues related to cost recovery in Docket No. 96S-331T. The request for reconsideration will be denied.

Seven Days-a-Week/Twenty-four Hours-A-Day Access To Certain Collocated Space.

USWC requests reconsideration of the requirement of providing a 24 hours-a-day, 7 days-a-week telephone number through which TCG may request escorted entry to collocation space.  USWC states that there is no record in this proceeding and no evidence that availability of a telephone number by USWC 24-hours a day, 7-days a week is reasonable or workable.  In addition, USWC argues there is no evidence in the record regarding reasonable travel time or any conditions for such escorted entry.  

We believe that in consideration of health, welfare and public safety issues, it is a fundamental requirement that providers such as TCG have 24 hours-a-day, 7 days-a-week access to its collocated equipment in USWC premises.�  USWC may choose to allow unescorted access 24 hours a day, 7 days a week, or for reasons of its own network security, require escorted access.  If USWC desires to provide escorted access, then for public safety considerations, TCG needs the ability to request escorted entry at all hours every day.  

The Commission will clarify the intent of the Order on access to collocated space.  TCG may request that USWC partition off collocated space with a separate door with card or key access so that collocators would have 7-day a week, 24-hour a day access to their own space.  For those partitioned collocated areas where it is impracticable to provide for separate entry, USWC may choose to allow unescorted access to its premises so that TCG may enter its collocated space or provide TCG with the means of contacting, by telephone or otherwise, a USWC representative, on a 24-hours a day, 7 days a week basis, to gain entry to its collocated space.  Should USWC desire to provide escorted access, then it shall provide escorts within the times that it would normally take to dispatch its own maintenance/repair representative to the area containing the collocated equipment of TCG.  Except for this clarification, the request for reconsideration is denied.  

Directory Listing Requirements.

USWC requests reconsideration of the finding in our Order that “TCG should have available to it the same terms and conditions available to USWC from the directory publisher for provision of customer call guide pages and shall be entitled to at least the same number of customer call guide pages within the directory as are provided to USWC with the USWC logo.”�  USWC claims that the Commission’s decision on this matter goes beyond the requirements of Section 2551(b)(3) of the Act,� imposing obligations on USWC either to negotiate with directory publishers on behalf of TCG or to modify its directory publishing contracts with U S West Direct (“Direct:) to include customer call guide pages for TCG under the same terms and conditions and at the same number bearing the USWC logo.

We first note that our  Interconnection Rules� require an ILEC such as USWC to provide access to its directory for CLECs and their customers for a number of different functions.  This includes, among several requirements, listing of the CLEC customer within the USWC directory, providing directories to the CLEC, and offering “premium listings.”  Specifically, Rule 723-39-5.12.6 provides that:

Each "White Pages" provider shall provide competing telecommunications providers space in the customer guide pages of the "White Pages" telephone directory for the purpose of notifying customers how to reach competing providers to:  (1) request service; (2) contact repair service; (3) dial directory assistance; (4) reach an account representative; (5) request buried cable local service; and, (6) contact the special needs center for customers with disabilities. (emphasis added)

We also note that the FCC Decision� relating to this issue takes the statutory term “directory assistance and directory listings” to be synonymous with the definition of “subscriber list information” contained in 47 U.S.C., Section 222 (f)(3)�.  That definition is: 

any information: (A) identifying the listed names of subscribers of a carrier and such subscribers’ telephone numbers, addresses, or primary advertising classifications (as such classifications are assigned at the time of establishment of such service), or any combination of such listed names, numbers, addresses or classifications; and (B) that the carrier or an affiliate has published, caused to be published, or accepted for publication in any directory format.

The FCC Rules� state that:

a LEC shall permit competing providers to have access to its directory assistance services so that any customer of a competing provider can obtain directory listings, except as provided in paragraph (c)(3)(iii) of this section [unlisted numbers], on a nondiscriminatory basis, notwithstanding the identity of the customer’s local service provider, or the identity of the provider for the customer whose listing is requested.”� 

In this context in the FCC rules, “nondiscriminatory access” is defined as: 

access to telephone numbers, operator services, directory assistance, and directory listings that is at least equal to the access that the providing local exchange carrier (LEC) itself receives. Nondiscriminatory access includes, but is not limited to: (i) nondiscrimination between and among carriers in the rates, terms, and conditions of the access provided; and (ii) the ability of the competing provider to obtain access that is at least equal in quality to that of the providing LEC.�  (emphasis added)

We believe that our rules regarding directory white pages are entirely within our authority. As USWC shall provide appropriate space in the call guide pages for competing providers’ information (See Rule 5.12.6), USWC must transmit this information to and make adjustments with Direct to provide call guide pages to TCG, on a nondiscriminatory basis, with the same terms and conditions that are provided to USWC.

We reject USWC's argument that our directives regarding directory listings (e.g., our mandates concerning the customer guide pages) are beyond our authority, or that such directives amount to unlawful interference with private contracts (between USWC and Direct).  In the first place, we note that USWC and Direct executed an agreement with the Commission regarding directory services in 1989.  That agreement was made by USWC and Direct in response to the Colorado Supreme Court's decision upholding the Commission's authority to order the Company to reacquire directory publishing assets and operations which had been unlawfully transferred to Direct.  See Mountain States Telephone and Telegraph v. Public Utilities Commission, 763 P.2d 1020 (Colo. 1988).  Therefore, the Public Utilities Law and relevant court interpretations indicate that the Commission possesses the authority to enter the orders now disputed by the Company.  As for the arguments that our directives amount to unlawful interference or modification of private contracts, we note that, likewise, related private contracts are subject to modification by the Commission in the exercise of its police power to regulate in the public interest.  See City of Lamar v. Town of Wiley, 248 P. 1009 (Colo. 1926); Ohio & Colorado Smelting & Refining Co. v. Public Utilities Commission, 187 P. 1082 (Colo. 1920).

As we believe this Commission can require USWC to provide nondiscriminatory access to the call guide pages on the same terms and conditions as USWC receives from Direct, we shall deny reconsideration.

Direct Billing to TCG Customers for Directory Advertising.

USWC requests reconsideration of our Order allowing TCG to bill its customers directly for directory advertising and then remit those payments to USWC.  Among its arguments, USWC notes that it is not practical for it to serve as a “middleman” between Direct and TCG for the transfer of billing for directory advertising.  We generally agree with this observation by USWC.  Upon review of the TCG request,� we find that our Order incorrectly directed that such payments be remitted to USWC, rather than to Direct.  We clarify that such payments are to be remitted to Direct and that TCG may directly bill its own customers for directory advertising in the same manner as provided to USWC.  This clarification is consistent with the intent of the remaining discussion within ( T on page 49 of our Decision.  Otherwise, the request for reconsideration will be denied. 

For these reasons and those stated in Decision No. C96-1186, we will deny the applications for RRR with the clarification discussed herein.

ORDER

The Commission Orders That:

The Application for Rehearing, Reargument, or Reconsideration filed by U S WEST Communications, Inc. is denied.

The Application for Rehearing, Reargument, or Reconsideration filed by Teleport Communications Group-Colorado is denied.

This Order is effective upon its Mailed Date.



ADOPTED IN COMMISSIONERS’ WEEKLY MEETING December 18, 1996.�
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� See Decision No. C96-1186, at 41.

� See Comptel v. FCC, No. 96-1168 (D.C. Cir., July 5, 1996).

� Rules on Interconnection and Unbundling, 4 CCR 723-39, which became effective on June 30, 1996.

� This is also consistent with Decision No. C96-655 in Docket No. 96S-233T which forms the basis of the Interconnection Tariff which we have incorporated into these Arbitrated Agreements.  (See ¶ F.8., Decision No. C96-1185, at 15.)

� TCG’s Application for Rehearing, Reargument, or Reconsideration, at 6�7.

� Commission Decision C96-1186, Docket No. 96A-329T, at 12.

� See Section XVII, Exhibit 68.

� The First Report and Order recognized this predicament regarding right-of-way access within the discussion continued in ( 1143.

� See ( 553.

� Tr. 10/3/96, at 208-209.

� Ibid., at 250.

� Ibid., at 258.

� Ibid., at 256.

� Ibid., at 247.

� Ibid., at 209.

� We note that other Petitioners also requested continuous access to their collocated space. (See Exhibit 6, at 29.)

� Decision No. C96-1186, at 48, ¶ 3.

� Section 251(b)(3) states that all local exchanges carriers must provide “dialing parity to competing providers of telephone exchange service and telephone toll service, and the duty to permit all such providers to have nondiscriminatory access to telephone numbers, operator services, directory assistance, and directory listing, with no unreasonable dialing delays.” (emphasis added)

� 4 CCR 723-39-5.12

� CC Docket No. 96-98, Second Report and Order and Memorandum Opinion and Order, FCC 96-333, released August 8, 1996.

� This definition was part of the 1996 Act under Section 702 (f)(3).

� Second Report and Order, at Appendix B-7.

� See FCC Rule § 51.217(3)(i).

� See FCC Rule §51.217(a)(2).

� See TCG Post Arbitration Brief, Attachment A under Tab C, ( V.D., at 32.
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