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BY THE COMMISSION


Statement


This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of exceptions to Decision No. R96-1188.  In accordance with the provisions of § 40-6-109(2), C.R.S., timely exceptions were filed by complainants, Snowmass Jeep Tours, Inc., doing business as Blazing Trails Jeep Tours, and Hy-Mountain Transportation, Inc., doing business as High Mountain Taxi, Inc. ("Complainants").  No response to the exceptions was filed.


This formal complaint action concerns the operations of respondent, Nouveaux Productions, Inc., doing business as Aspen Adventures ("Aspen Adventures").  Aspen Adventures held an off-road scenic charter authority ("ORC permit") at the time the complaint was filed.  Complainants allege that Aspen Adventures was operating outside of the scope of its ORC permit and was in fact conducting a sightseeing common carrier business.


In Decision No. R96-1188, an Administrative Law Judge ("ALJ") for the Commission recommended that a cease and desist order be entered against Aspen Adventures which precluded it from providing common carrier passenger transportation services without authority from this Commission.  The ALJ found that Aspen Adventures was holding itself out to the public to provide a sightseeing common carrier service involving tours entirely on paved roads.  The ALJ also held that a holder of an ORC permit can charge its passengers on a per person, rather than per vehicle basis.  Previously, in an interim order in this docket, the ALJ held that the holder of an ORC permit can begin and end the tour at any given location.  See Decision No. R95-983-I.  It is the last two holdings to which Complainants take exception.


Now being duly advised in the matter, we will deny the exceptions with clarification.


�
Discussion


Complainants raise two points in their exceptions.  First, Complainants argue that the ALJ erred in holding that an ORC permit holder can set rates on a per seat, rather than a per vehicle, basis.  Second, Complainants argue that the ALJ erred by not restricting holders of ORC permits only to providing tours through scenic, as opposed to natural or historic, areas.


Aspen Adventures held an ORC permit pursuant to Article 16, Title 40, C.R.S.  The pertinent statutory section provides:


"Off-road scenic charter" means a motor-driven passenger vehicle for the transport of passengers to scenic points within Colorado, a portion of which will be travel off paved roads:


  "Off-road scenic charter" does not include the transport of passengers to commercial locations.  An off road scenic charter provides services which originate and terminate at the same location.


Section 40-16-101(5), C.R.S.  Aspen Adventures by virtue of this designation is a motor vehicle carrier exempt from regulation as a public utility.  Section 40-16-101(4), C.R.S.


When examining the nature of a charter operation, one must determine whether the passengers have a common purpose.  See § 40-16-101(1), C.R.S.; 4 Code of Colorado Regulations ("CCR") 723-31-2.2.1; Decision No. C94-631 (In re Petition for Declaratory Order filed by Four Winds, Inc.).  Complainants’ arguments rely on an earlier version of this Commission's rules and, therefore, ignore this important criterion.


Additionally, the statutory provision under which Aspen Adventures was supposed to have operated does not require that the passengers pay for the vehicle on a per vehicle basis having acquired an exclusive use of the vehicle.  These are requirements pertaining to "charter service" offered by a passenger common carrier.  See 4 CCR 723-31-2.2.1.


Due to these distinguishing characteristics, we agree with the ALJ that the use of the word "charter" with respect to ORC operations is more coincidence than intentional.  As a result, the Commission finds that an operator of an ORC permit need not charge for its services on a per vehicle basis so long as the necessary criteria for Off-Road Charter operations are met (e.g., passengers constitute an identifiable group of persons with a common purpose).


Complainants' second argument pertains to the ALJ's error in failing to restrict ORC operations to those through scenic areas.  The controlling statute is not so specific.  It only requires that the off-road scenic charter be destined to scenic points, which points are not commercial locations.  Section 40-16-101(5), C.R.S.  Complainants' argument that the statute precludes travel through a place of historic or natural interest cannot be granted in the instant docket.  We find that an off-road scenic charter involves travel to scenic points.  Travel through areas of historical or natural interest would not automatically convert the operation to that of a sightseeing common carrier.


ORDER


The Commission Orders That:


The exceptions filed by Snowmass Jeep Tours, Inc., doing business as Blazing Trails Jeep Tours, and Hy-Mountain Transportation, Inc., doing business as High Mountain Taxi, Inc., are denied.


The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING December 18, 1996.
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____________________


Bruce N. Smith


Director
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