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BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of Recommended Decision No. R96-1144, dated October 30, 1996, authored by Administrative Law Judge ("ALJ") Arthur G. Staliwe.  That Decision was stayed by Commission Decision No. C96-1207, dated November 15, 1996.

No exceptions to that decision were filed.

The ALJ's order accepted, with modifications, a Stipulation between Trial Staff of the Commission ("Staff") and Applicant LCI International Telecomm Corp. ("LCI").  The ALJ's order placed additional conditions, not contained in the stipulation, on LCI.

We have examined the order and find it to be well considered.  Now being duly advised in this matter, the Commission will modify slightly, that order, consistent with the discussion and order below.

Discussion

It is the responsibility of the Commission to manage a transition to a fully competitive telecommunications marketplace.  In order to effectuate this transition and to serve the public interest, implementation of appropriate conditions are necessary.  To maximize the opportunity for competition to occur in this market, it is appropriate for an entrant, such as LCI, to base its rates upon cost, to take steps to prevent cross-subsidy, and to provide the Commission with necessary information regarding its activities.

One purpose of this order is to clarify conditions under which LCI will provide local exchange telecommunications services.  It is our belief that it is appropriate to set forth clearly, at the time a Certificate to Provide Local Exchange Telecommunications Services ("CPLE") is granted, the conditions under which that applicant will be required to operate.  We believe this is appropriate whether an applicant seeks only a �CPLE, or a CPLE filed with a Notice of Intention to Exercise Operating Authority ("NOA" or "operating authority"), and/or a request for a form of regulation other than traditional rate-of-return regulation.�  

Ordering paragraph 2 of the ALJ's order shall be modified as follows.  LCI is awarded a statewide CPLE.  LCI is awarded an Operating Authority in the areas delineated in its NOA portion of its application.  Thus, LCI has a Certificate of Public Convenience and Necessity ("CPCN") only for the areas delineated in the NOA.

Ordering paragraph 6 shall be modified as follows.  LCI is authorized to provide local exchange services through resale, unbundled elements, owned or leased facilities, or any combination thereof.

The additional clarifications of the judge’s order are:

Until further order of the Commission, applicant is required to comply with the Cost Allocation Rules, and may not use rules 15 through 20 of the cost allocation rules (see Rule 1.1).

Until further order of the Commission, applicant is required to comply with the Costing and Pricing Rules and may not use the waiver provision of Rule 7(1).

Applicant is required to report to the Commission when applicant commences offering non-regulated or deregulated services in Colorado, either in conjunction with, or after it begins offering, local exchange telecommunications service.

Applicant is required to report to the Commission, on a quarterly basis, the investment used (whether LCI-owned, leased, or affiliate-owned) in provisioning local exchange telecommunications service with whatever the appropriate network activity (such as minutes of use or centum call seconds).  This locally-used investment must also be provided in map form and must be updated as required to keep current the information on file with the Commission.

In addition to, and separate and apart from, the map showing investment used to provide service, applicant is required to file with the Commission a map showing and separately identifying all facilities of applicant and its affiliates, which facilities are used to provide telecommunications services in Colorado.  This map must be updated as required to keep current the information on file with the Commission.

Applicant is required to report to the Commission when it begins to originate and terminate local calls on its own network and, as part of that report, to inform the commission of the percentage share of this traffic relative to all of applicant's local traffic.

Further, for the Commission to track the progress of competition, it is in the public interest for LCI to provide the Commission with additional information as the Commission may require in the future, either in special reports or annual reports.

The Federal Telecommunications Act of 1996, 47 U.S.C. § 251 et seq. ("Act"), is important in this regard.  For an incumbent local exchange provider to enter markets from which such providers currently are barred, the incumbent must meet certain conditions, known informally as the "271 checklist".�  To ascertain whether the conditions in the 271 checklist have been met, the Commission must gather a variety of information on the progress of local exchange competition in Colorado.

We require LCI to update the Commission regarding LCI's deployment of facilities for use in the provision of local exchange telecommunications services.  This suggestion comports with our duty to provide a timely response to 271 checklist requirements and to monitor the transition to a fully competitive telecommunications market.  This suggestion will enhance our ability in both instances, and LCI will be ordered to submit such reports.  We recognize that the exact format of these reports has yet to be determined.  Accordingly, we shall direct the Staff and LCI to devise a reporting format.  This format shall be submitted to the Commission within 60 days of the effective date of LCI's initial tariff for local exchange telecommunications services.

The ALJ's order shall be augmented, as described above.  We shall modify, consistent with this discussion, the recommended ordering paragraphs.



ORDER

The Commission Orders That:

The Stay imposed by Commission Decision No. C96-1207, dated November 15, 1996, of Recommended Decision No. R96-1144, dated October 30, 1996, is vacated.

The application of LCI International Telecomm Corp., Inc., for a statewide Certificate to Provide Local Exchange Telecommunications Services is granted.  The Commission shall issue a new Certificate to Provide Local Exchange Telecommunications Services for the entire State of Colorado.  The Notice of Intention to Exercise Operating Authority is granted for all areas currently served by U S WEST Communications, Inc.  Together, LCI International Telecomm Corp., Inc., shall have a new Certificate of Public Convenience and Necessity to provide local exchange telecommunications services in all current local calling areas served by U S WEST Communications, Inc.  This certificate of public convenience and necessity is for local exchange telecommunications services, including basic local exchange service.  Nothing in this decision and order shall preclude LCI International Telecomm Corp., Inc., from applying for additional operating authority.

LCI International Telecomm Corp., Inc., shall file appropriate tariffs with the Commission at least 30 days prior to the date it proposes to commence provision of local exchange telecommunications services in the State of Colorado.

LCI International Telecomm Corp., Inc., shall be required to provide, with any and all rate proposals, including but not limited to, tariff filings, reports to the Commission, the cost studies specified in 4 Code of Colorado Regulations 723�30, Rules Prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers, and all the studies and reports required by 4 Code of Colorado Regulations 723�27, Cost Allocations Rules for Telecommunications Service and Telephone Utilities Providers. LCI International Telecomm Corp., Inc., is required to report to the Commission when it commences offering non-regulated or deregulated services in Colorado, either in conjunction with, or after it begins offering, local exchange telecommunications service.   LCI International Telecomm Corp., Inc., shall be subject to all Commission rules.  LCI International Telecomm Corp., Inc., is not precluded from requesting waivers of or variances from any Commission rule.

LCI International Telecomm Corp., Inc., shall work with the Trial Staff of the Commission in the design of annual and special reports for the Commission.  The reports shall be designed in such a manner so as to assist the Commission in gathering data essential and useful in managing a transition to a competitive local exchange telecommunications service market.  A final proposed reporting format shall be submitted for Commission approval within 60 days of the effective date of LCI International Telecomm Corp., Inc.'s initial tariff local exchange services.

LCI International Telecomm Corp., Inc., is authorized to provide service on a resale basis, on an unbundled network element basis, over its own network, or any combination thereof.  LCI International Telecomm Corp., Inc., is reminded of the timeframes specified at 4 Code of Colorado Regulations 723�35�9 regarding the commencement of service, specifically, three years for resale and five years for facilities�based provision.  LCI International Telecomm Corp., Inc., is authorized for these methods of service, therefore, both timeframes apply.

LCI International Telecomm Corp., Inc., is required to report to the Commission, on a quarterly basis, the investment used (whether LCI International Telecomm Corp.-owned, leased, or affiliate-owned) in provisioning local exchange telecommunications service with the appropriate network activity (such as minutes of use or centum call seconds).  This locally-used investment shall also be provided in map form and shall be updated as required to keep current the information on file with the Commission.

In addition to, and separate and apart from, the map showing investment used to provide service, LCI International Telecomm Corp., Inc., LCI International Telecomm Corp., Inc., shall file with the Commission, a map showing and separately identifying all facilities of LCI International Telecomm Corp., Inc., and its affiliates, used to provide telecommunications services in Colorado.  This map shall be updated as required to keep current the information on file with the Commission.

LCI International Telecomm Corp., Inc., is required to report to the Commission when it begins to originate and terminate local calls on its own network and, as part of that report, to inform the Commission of the percentage share of this traffic relative to all of LCI International Telecomm Corp., Inc.'s local traffic.

For LCI International Telecomm Corp., Inc.'s local exchange telecommunications services provided on a resale or unbundled network element basis, LCI International Telecomm Corp., Inc., shall have the obligation to serve all customers in its service territory on a non�discriminatory basis.  Specifically, LCI International Telecomm Corp., Inc., shall not be allowed to refuse service to a qualified customer, that is, a customer who has the ability to pay for said services.  Further, as a condition of this certificate and operating authority, LCI International Telecomm Corp., Inc., hall be required to provide local exchange services to residential and business customers pursuant to a Commission�approved tariff and in compliance with § 40�15�502(3)(b)(I), C.R.S.  However, LCI International Telecomm Corp., Inc., shall not be required to extend service to customers where the underlying facilities�based provider has no facilities.

For LCI International Telecomm Corp., Inc.'s local exchange telecommunications services provided on a facilities�basis, LCI International Telecomm Corp., Inc.,  shall have the obligation to serve all customers in its service territory on a non�discriminatory basis only in areas in which it has such facilities.  Specifically, LCI International Telecomm Corp., Inc.,  shall not be allowed to refuse service to a qualified customer, that is, a customer who has the ability to pay for said services.  Further, as a condition of this certificate and operating authority, LCI International Telecomm Corp., Inc., shall be required to provide local exchange services to residential and business customers pursuant to a Commission�approved tariff and in compliance with § 40�15�502(3)(b)(I), C.R.S.  

LCI International Telecomm Corp., Inc., did not seek designation as a provider of last resort.  LCI International Telecomm Corp., Inc.,  is not designated by this Order to be a provider of last resort.  However, nothing shall preclude LCI International Telecomm Corp., Inc., from applying in the future for such designation.

LCI International Telecomm Corp., Inc.,  requested neither a specific form of price regulation nor a specific form of relaxed regulation.  No form of price or relaxed regulation is granted by this Order.  However, nothing in this Order shall preclude LCI International Telecomm Corp., Inc., from requesting an alternative form of regulation in the future.

The 20-day time period provided in § 40-6-114(1), C.R.S., to file an application to the Commission for rehearing, reargument, or reconsideration, begins on the day after the Mailed Date of this Decision.

This Order is effective on its Mailed Date.

ADOPTED IN COMMISSIONERS’ WEEKLY MEETING December 18, 1996.
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Bruce N. Smith
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    �  Pursuant to 4 Code of Colorado Regulations (“CCR”) 723�35, Rules Regulating The Authority To Offer Local Exchange Telecommunications Services, it is permissible to file an application which combines: a request for a Certificate To Provide Local Exchange Telecommunications Services; a request for Notice Of Intention To Exercise Operating Authority; a request for a specific form of price regulation pursuant to 4 CCR 723�38, Rules Regulating Applications by Local Exchange Telecommunications Providers for Specific Forms of Price Regulation; and, a request for a certification and/or a specific form of "relaxed" regulation pursuant to 4 CCR 723-24, Rules Regulating Emerging Competitive Telecommunications Service.  Given that range of flexibility, it seems reasonable and prudent to attach general operating conditions to a CPLE.  This does not preclude us from modifying such conditions, as warranted by public interest considerations, at any other stage of the certification process, including an award of a non-traditional means of regulation.  

� See, 47 U.S.C. § 271.
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