Decision No. C96-1324


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96A-287T


IN THE MATTER OF THE PETITION OF MFS COMMUNICATIONS COMPANY, INC., FOR ARBITRATION PURSUANT TO 47 u.s.c. § 252(() OF interconnection rates, terms and conditions with u s west communications, inc.


order denying application for rehearing, reargument, or reconsideration


Mailed Date:  December 27, 1996


Adopted Date:  December 18, 1996


BY THE COMMISSION


Statement


This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) filed by U S WEST Communications, Inc. (“USWC” or “Company”), and MFS Communications Company, Inc. (“MFS”), to Decision No. C96-1185.  Now being duly advised in the premises, we will deny RRR for the reasons stated in Decision No. 96-1185, but will provide clarification on certain issues raised by USWC and MFS.


�
Discussion


MFS’ Request for Geographic Deaveraging of the Loop Network Element


MFS again reargues that the $18 rate established in the interim tariffs is not in compliance with the Act since it is not based on the actual cost characteristics of unbundled loops.  In footnotes, MFS also requests clarification that it will not be assessed the existing zone charges for basic exchange service in the USWC tariffs.


This issue was addressed in Decision No. C96-1185.  It is not evident that the Act requires geographic unbundling.  Under § 252(d)(1) which MFS references, the Act merely states that the element must be based on cost, be nondiscriminatory, and include a reasonable profit.  The geographic unbundling concept originated in the Federal Communications Commission (“FCC”) First Report and Order� (¶ 64), which is currently stayed pending judicial review.


With respect to the references in Decision No. C96-1185 to the current zone charges imposed on USWC retail customers, we clarify that the competitive local exchange carriers are not required to pay the retail rate zone charges plus the current unbundled loop rate of $18, but rather will pay the rates established in the interconnection tariff.


MFS’ Request for Reconsideration Regarding Symmet-rical Compensation for Local Exchange Traffic


MFS argues that the Commission did not properly frame the issue of symmetrical compensation and the definition of a new entrant’s switch.  MFS asserts that symmetrical compensation should apply to traffic terminated on USWC’s and new entrants’ facilities irrespective of whether new entrants’ switches perform the technical functions of a tandem switch.


MFS points out that § 252(d)(2) of the Act requires that reciprocal compensation arrangements be designed to provide for “mutual and reciprocal recovery by each carrier of costs associated with the transport and termination on each carrier’s network facilities of calls that originate on the network facilities of the other carrier.”  MFS notes that the FCC’s Interconnection Rule § 51.711(a) requires that the rates for transport and termination of local telecommunications traffic (emphasis added) shall be symmetrical, except as provided in paragraphs (b) and (c) of Rule § 51.711.  MFS further argues that the “FCC Interconnection Rules require symmetrical compensation irrespective of whether the interconnecting carrier’s switch is or is not a tandem switch” and that “a mechanism that allows USWC to recover all of its costs, while not permitting MFS to do the same, is not ‘mutual and reciprocal’ and therefore is not in compliance with the Act.”  


In response to MFS, we clarify our position regarding the issue of symmetrical compensation for the transport and termination of local calls.  Rule 4, 4 Code of Colorado Regulations (“CCR”) 723-39, describes the compensation mechanism for terminating local calls from another provider’s network.  Rule 4.3 requires that the termination fee shall be based on the costs associated with each network element on the terminating provider’s side of the point of interconnection and used by the terminating provider to terminate the call.  Rule 4.4.1 directs that the terminating provider shall charge the originating provider a terminating fee in accordance with this rule.


Pursuant to the Commission’s rules, MFS is eventually required to develop terminating rates that will recover MFS’ costs which will include the use of its fiber rings and switches.  However, for an interim period of three years from the effective date of our Interconnection Rules� or six months after the implementation of a number portability database as contemplated in Rule 5, 4 CCR 723-34, whichever occurs first, originating and terminating providers shall waive this mutual recovery for terminating calls.  That is, during this interim period, “bill-and-keep” will be employed for the transport and termination of local calls.  Bill-and-keep for the termination of local calls applied by USWC and the new entrants is symmetrical, and is consistent with § 252(d)(2)(B)(i) of the Act and with Rule § 51.713 of the FCC’s Interconnection Rules.�


The origination and termination of long distance calls between the networks of MFS, USWC, and other providers such as AT&T Communications of the Mountain States, Inc., MCI Communications Corporation, and Sprint Communications Limited Partnership, requires that local exchange providers such as MFS develop cost based access charges.  During the interim period where bill-and-keep is employed in a symmetrical fashion by competing local exchange providers for exchange of local traffic, cost based access charges will still be employed for originated or terminated long distance calls.  While such access charges may be reciprocal, they may not necessarily be symmetrical.


MFS’ Request for Clarification of the Order Rela-tive to Conditioning for the Loop Network Element


MFS requests clarification that, until permanent rates are adopted in Docket No. 96S-331T, requests for Integrated Services Digital Network (“ISDN”) or advanced digital service loops will be handled through the bonafide request (“BFR”) process, and that it will not be required to pay the current ISDN rate in the USWC retail tariff.


The ISDN service in the USWC retail tariff is available as resale service to MFS, but there was no intention within the order that this retail service be used as an unbundled network element.  To the extent that existing conditioning tariffs are not applicable, conditioning of a loop for ISDN would be handled through a BFR process.


MFS also requests clarification as to whether the Commission intends to set cost-based rates for two and four-wire ISDN, Asymmetrical Digital Subscriber Line, and High Bit Digital Subscriber Line loops in the 96S-331T docket.


As requested by MFS, we clarify that it is our intention to consider standard conditioning rates for USWC.  Loops that qualify for such conditioning could then be used to provide the two or four-wire services described by MFS.


USWC Reconsideration on Resale Restrictions


USWC takes issue with the Commission’s decision on resale restrictions (Decision No. C96-1185, at 27-28). USWC’s main points of contention are that the Commission should allow for the proposed resale restrictions presented by USWC witness Johnson in his testimony (regarding the restrictions for the intended use of resold services).�


USWC also argues that the decision on this issue fails to appropriately consider the FCC’s regulations and instead relies upon dicta within the First Report and Order.  In essence, USWC believes that the decision holds that all other resale restrictions requested by USWC are presumptively unreasonable, without regard to the actual language of the FCC’s rules that:


[W]ith respect to any restrictions on resale not permitted under paragraph (a), an incumbent LEC may impose a restriction only if it proves to the state commission that the restriction is reasonable and nondiscriminatory.


USWC has requested reconsideration of the Commission’s decision relating to the offering of specific services for resale.  In our Decision at page 28, we state that “the interconnection agreement with MFS shall not restrict resale of service except in the case of residential [services,] access services and discounted promotions of offerings of less than 90 days in duration.”  We believe that our Decision is fully supported by the 1996 Act,� the FCC rules,� and the FCC Interconnection order.�  Any resale restrictions, other than the restriction against the resale of residential basic local exchange service to other categories of subscribers, are detailed in § 51.613(a)(1) of the FCC rules.  We have also added access services and specific promotional offerings as services unavailable for resale.  Access services are not retail services and are therefore excluded.�  Promotional offerings of up to 90 days are specifically dealt with in § 51.613(a)(2) of the FCC rules.


USWC calls to our attention private line services, volume discounted services, and discontinued services. USWC has not satisfactorily demonstrated that restrictions on resale of any of these services are both reasonable and nondiscriminatory.� If USWC believes that such services are incorrectly priced according to the wholesale rates determined in 96S-233T, it has the obligation to support an alternative pricing proposal in 96S-331T. Otherwise, the interim resale discounts determined in 96S-233T shall be applicable.  Except for the correction of the typographical error previously noted, we deny USWC’s request for reconsideration on this issue.


USWC’s Request for Reconsideration of Enhanced Services Traffic Compensation Charges


USWC takes issue with our decision not to  create an exception to payment of compensation charges for enhanced services (Decision No. C96-1185, at 30-31).  In summary, it states that this issue cannot be considered by the Commission because it was not raised in the MFS petition or the response by USWC, and that there is a compelling  policy reason to not address this issue as it is interrelated to the FCC switched access reform rulemaking.


USWC correctly notes that this issue arose in post-petition contract negotiation and that alternative language favored by MFS and USWC was put forth in the their proposed agreement that was entered as Exhibit 68 in this proceeding (See page 12).  However, it should be noted that the language requesting an exception to payment of compensation charges for enhanced services was proposed by USWC.  MFS proposed no exception to compensation payments for enhanced services.


We note that the original MFS arbitration petition, (Exhibit A2), includes a discussion of reciprocal exchange of local traffic and compensation.  However, the MFS request is framed in terms of seamless and transparent completion of all intraLATA calls.


Furthermore, USWC witness Owens sponsored Exhibit 68.�  USWC witness Owens represented that the alternative language was being provided so that the Commission could adopt either position in order to resolve the narrowed list of issues within the MFS/USWC agreement.�  We further note that even the USWC legal brief included the issue of enhanced services reciprocal compensation as one of the remaining issues with MFS for arbitration.�  However, as noted in the post-hearing Brief of MFS, USWC witness Johnson specifically testified under cross examination by MFS, that USWC was not recommending that the Commission take any actions in this arbitration with respect to Internet traffic.


Assuming arguendo that the Commission is precluded from addressing this exclusion for the reasons stated in the USWC RRR, we must rule against USWC.  The Company is the party requesting the exception and there was no mention or apparent intent within the original arbitration petition or response to create such an exception.  Assuming the Commission can address this issue, an assumption supported by the parties and the USWC lawyer and witness during the hearing, we rule against the exception sought by USWC.


The current FCC exemption for enhanced services providers relates to switched access service rates, while Decision No. C96-1185 addressed compensation arrangements regarding the exchange of local service traffic.�  In summary, the USWC request is denied.


For these reasons and those stated in Decision No. C96-1185, we will deny the application for RRR with the clarification discussed herein.


ORDER


The Commission Orders That


The Application for Rehearing, Reargument, or Reconsideration filed by U S WEST Communications, Inc., is denied.


The Application for Rehearing, Reargument, or Reconsideration filed by MFS Communications Company, Inc., is denied.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONER’S WEEKLY MEETING December 18, 1996.
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Bruce N. Smith


Director
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� First Report and Order, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98 (August 8, 1996) (hereinafter referred to as the “First Report and Order”).


� Rules on Interconnection and Unbundling, 4 CCR 723-39, which became effective on June 30, 1996.


� This is also consistent with Decision No. C96-655 in Docket No. 96S-233T which forms the basis of the Interconnection Tariff which we have incorporated into these Arbitrated Agreements.  (See ¶ F.8., Decision No. C96-1185, at 15.)


� Exhibit 54, at 125-134.


� Section 251(c)(4)(A) and (B) of the 1996 Act.


� See § 51.613 (a) and (b) of the FCC rules.


� First Report and Order at ¶ 939 and ¶¶ 963-964.


� Rule 51.605(a) of the FCC rules requires all retail telecommunications services to be made available for resale.


� USWC refers to pages 126 through 134 of the testimony of Mr. Brian Johnson (Exhibit 54) to support its contention in the request for reconsideration. This testimony was removed from consideration in this docket because it relates to pricing issues that will be dealt with in Docket No. 96S-331T.


� Tr. 10/4/96, at 162.


� Tr. 10/4/96, at 198.


� During introduction of this Exhibit, the USWC attorney stated that Exhibit 68 represents the MFS/USWC agreement and to the extent that they could not reach agreement, the parties included language to be included in the final arbitration agreement.  See Tr. 10/4/96, at 162.


� We do not find any provision in the Act or the First Report and Order that requires creation of an exception for enhanced service providers to the payment of compensation charges for the exchange of local traffic.  See Exhibit 68, at 11-12.
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