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Statement


This matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R96-931 issued by the Administrative Law Judge (“ALJ”) on September 3, 1996.  Exceptions to the Recommended Decision have been filed by U S WEST Communications, Inc. ("USWC" or "Company"), pursuant to the provisions of § 40-6-109, C.R.S.  The Colorado Office of Consumer Counsel, AT&T Communications of the Mountain States, Inc., Frontier Telemanagement, Inc., McLeod Telemanagement, MCI Communications Corporation, and MFS Intelenet of Colorado, Inc. (referred to collectively as "Intervenors"), filed their Joint Response to Exceptions.  In Decision No. R96-931, the ALJ, in essence, recommended that USWC's proposal to discontinue the offering of Centrex Plus service to new customers� be rejected.  USWC excepts to that recommendation.  Now being duly advised in the premises, we deny the exceptions and affirm the Recommended Decision.


Discussion


On February 5, 1995, the Company filed Advice Letter No. 2575 and a verified application pursuant to the provisions of Rule 57, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  The point of both filings is to discontinue the offering of Centrex service to new customers.  As noted in the Recommended Decision (pages 3 and 4), USWC's primary reason for proposing to discontinue Centrex is its concern that the resale of the service would provide resellers an opportunity for price arbitrage and would, thereby, lead to significant reductions in Company revenues from business basic exchange, toll, and switched access.


As the Recommended Decision accurately noted, the Telecommunications Act of 1996, Public Law No. 104-104, 110 Stat. 56 (1996) (codified at 47 U.S.C. §§ 151 et seq.) ("Act"), and §§ 40-15-501 et seq., C.R.S., provide for competition in the market for local exchange services.  In part, these enactments implement local exchange competition by requiring incumbent local exchange carriers, such as USWC, to offer for resale, any telecommunications service provided at retail.  Pursuant to these resale provisions, the Company is required to offer Centrex to competing carriers for resale to end-users.  The ALJ concluded that withdrawal of Centrex by USWC would constitute an unreasonable and discriminatory limitation on the resale of the service which is contrary to the Act, and §§ 40-15-501 et seq., C.R.S.  The Exceptions primarily take issue with this conclusion.�


We agree with the ALJ and the Intervenors that discontinuance of Centrex at this time would be inconsistent with the intent of the Act and Colorado statutes mandating competition in the local exchange market.  In § 40-15-501, C.R.S., for example, the Legislature stated:


The general assembly hereby finds, determines, and declares that competition in the market for basic local exchange service will increase the choices available to customers and reduce the costs of such service.  Accordingly, it is the policy of the state of Colorado to encourage competition in this market and strive to ensure that all consumers benefit from such increased competition. . . .


(emphasis added).  Moreover, § 40-15-503((2)(a)(IV)), C.R.S., specifically mandates that the Commission adopt rules relating to the terms and conditions for resale of services that will enhance competition.�


In short, both the Act and Colorado statutes (i.e., §§ 40-15-501 et seq., C.R.S.) contemplate that competition in the local exchange market will be effectuated, in part, through the resale of incumbents' services.  The evidence in this proceeding indicates that discontinuance of Centrex for new customers would frustrate the efforts of new carriers to enter the local exchange market in this state.   In particular, Inter-venors in this case specifically stated that they would likely purchase Centrex from the Company in their efforts to enter the market in Colorado.  The evidence also demonstrates that new entrants have purchased Centrex for resale as part of their provision of local service in other states.  We also note that the resale of Centrex in other states has resulted in the entry of new providers into the small and medium segment of the business local exchange market.  Based upon such evidence, we agree that discontinuance of Centrex would be inconsistent with the Act and Colorado statutes to the extent those enactments mandate policies to encourage competition in the local exchange market.


We observe that Centrex is a service presently being utilized by ratepayers.  To the extent the Company wishes to withdraw such an offering, it is required to provide a valid reason for doing so.  No such reason was proffered in this case.  With respect to USWC's concern regarding arbitrage of Centrex, we observe that if Centrex is priced inappropriately, this is a matter which can be addressed by the Company and the Commission by repricing of the service to end-users, and by the pricing set for resale of the offering.  A concern regarding arbitrage is not reason to discontinue a product presently being used by customers.  In short, we agree with the Intervenors that USWC did not meet its burden of providing a valid reason for discontinuing Centrex.


USWC lastly suggests that the ALJ erred in failing to clarify that the resale of Centrex is subject to the same limitations as are currently in place in its interim interconnection and unbundling tariffs (Docket No. 96S-233T), and in failing to clarify that resellers of Centrex may not use the service as a toll aggregation tool.  In response, the Intervenors appear to argue that the interim tariffs do not apply to Centrex.


We emphasize that it is not our intent to abrogate any of the interim tariffs in the present order.  Provisions in those interim tariffs, to the extent they are not modified by other Commission decisions (e.g., our orders in Applications for Arbitration under § 252 of the Act),� are subject to review in Docket No. 96S-331T.


Conclusion


For the reasons stated above, we conclude that the Exceptions to Recommended Decision No. R96-931 should be denied.


ORDER


The Commission Orders That


The Exceptions to Recommended Decision No. R96-931 filed by U S WEST Communications, Inc., on September 23, 1996 are denied.


The 20-day period provided for in § 40-6-114(1), C.R.S, within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING October 16, 1996.
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    �  Under the Company's proposals, existing Centrex customers would be "grandfathered" (i.e. would be permitted to continue receiving Centrex service until April 29, 2005).


    �  The Company, in perfunctory comment, suggests that the ALJ failed to consider its Post-Hearing Briefs before entering the Recommended Decision, and that this failure resulted in a denial of its "right to due process."  See USWC Exceptions, page 3.  This suggestion is based upon the observation that the Recommended Decision was issued on the first business day following submission of the briefs.  No further explication of this suggestion was provided in the Exceptions, and we reject it.  We note that a presumption of regularity attaches to the proceedings before the ALJ, including the issuance of the Recommended Decision.  Eliopulos v. Colorado State Personnel Board, 705 P.2d 1035 (Colo. App. 1985).  Without a clear showing of improper conduct on the part of the ALJ--the bare observation that the Recommended Decision was issued one business day following submission of closing briefs does not amount to such a showing--it is impermissible for the Commission to inquire into the mental process or procedure by which the ALJ reached his decision.  Public Utilities Commission v. District Court, 431 P.2d 773 (Colo. 1967).


    �  In fact, the Commission has adopted rules relating to the resale of telecommunications services. See 4 CCR 723-40.


    �  For example, Decision No. C96-1185, pages 27-28, Docket No. 96A-287T (MFS Petition for Arbitration), sets forth certain relevant directives regarding the Company's proposed restrictions on resale.
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