Decision No. C96-1292


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 95A-386T


APPLICATION OF CABLE USA, INC., D/B/A USA TELEPHONE & WIRELESS, FOR CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AS A PART 3 SERVICE PROVIDER IN ACCORDANCE WITH § 40-15-302(3), c.r.s.


COMMISSION DECISION


Mailed Date:  December 20, 1996


Adopted Date:  December 11, 1996


BY THE COMMISSION


Statement


This matter comes before the Commission pursuant to a Motion to Modify the Commission's Original Decision ("Motion") filed by Cable USA, Inc., doing business as USA Telephone and Wireless ("CUSA").


The Motion states that CUSA was awarded a conditional certificate of public convenience and necessity (“CPCN”) to provide private line services in Colorado.  The Motion further states that CUSA failed to meet certain conditions of the order, specifically, filing of tariffs for private line service.


The Motion states that through "oversight" of counsel, tariffs "apparently" were not filed.  A tariff is attached to the motion.


Due and timely execution of the Commission's duties require this decision.  Now being duly advised in the premises, the Commission shall grant the motion in part, and deny it in part.





Discussion


Pursuant to § 40-15-301(2)(f), C.R.S., the Commission has jurisdiction over the services and providers of such services which are at issue in this application.


CUSA was awarded a CPCN for intrastate private line services by Commission Decision No. C95-1014, dated Octo-ber 13, 1995, issued in Commission Docket No. 95A-386T.  


Through that decision, CUSA was issued a conditional CPCN.  The CPCN was deemed not to issue unless and until CUSA had a lawful tariff on file with the Commission.  That provision required CUSA to file an advice letter and  tariff, in accordance with the Commission's Rules of Practice and Procedure, found at 4 Code of Colorado Regulations (“CCR”) 723-1.  Also, according to the Commission's Rules Prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers, found at 4 CCR 723-30, any rate proposal, such as a tariff filing, must be supported by appropriate cost studies.  CUSA made no tariff filing within the time period required by our decision.


There are three main issues raised by the Motion.  One, whether CUSA should be allowed, some 12 months after it was required to file a tariff, to cure this deficiency through the filing of a tariff and consummate its CPCN.  We believe our decision on this matter to have been quite clear.


The second issue is whether this Commission should allow CUSA to comply with the CPCN order without penalty.  The Motion represents that CUSA has provided no jurisdictional services and collected no revenue.  Our records indicate that CUSA filed no annual report with the Commission for calendar year 1995.  We will require an affidavit of an officer of CUSA certifying that it has not provided jurisdictional services.  Also, we will require CUSA to submit a copy of its Colorado tax return for 1995.


The third issue is the propriety of the tariff attached to the Motion.  The tariff does not comport with the rules cited above.  The Motion requests that we consider the attached tariff although the tariff contains no request for waiver of any Commission rule regarding the tariff process.  We shall invoke no such provisions on our own motion.  Therefore, the tariff attached to the Motion shall be rejected.


CUSA is advised to obtain a copy of our rules, with emphasis on those mentioned above.


We will require CUSA to file the information detailed above in paragraph 6.  Upon review of that information, we shall rule on the remainder of the motion.


ORDER


The Commission Orders That:


Cable USA, Inc., doing business as USA Telephone and Wireless is ordered to file an affidavit of an officer of the corporation stating that Cable USA, Inc., doing business as USA Telephone and Wireless has provided no intrastate private line service in Colorado.  That affidavit shall be supported by the 1995 Colorado State tax return filed by Cable USA, Inc., doing business as USA Telephone and Wireless,� and by a copy of Cable USA, Inc., doing business as USA Telephone and Wireless' Colorado books, year-to-date.  The affidavit shall be filed no later than close of business, 15 days from the effective date of this Order.  Fulfillment of these requirements is necessary for the Commission to consider further action on the instant Motion.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING December 11, 1996.
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____________________


Bruce N. Smith


Director
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    �  The return and supporting documentation, if any, upon formal request of Cable USA, Inc., doing business as USA Telephone and Wireless, may be filed under seal and accorded confidential treatment.
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