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I.
STATEMENT, FINDINGS, AND CONCLUSIONS

I.
On March 30, 1995, Complainant James Ortega filed this complaint against Respondent Robert O'Haire, asserting that Respondent O'Haire was overcharging him for his portion of the apartment heat utilities.  The Commission's Order to Satisfy or Answer was issued to Respondent O'Haire on April 10, 1995, and Respondent O'Haire filed his answer on April 13, 1995.  Hearing in the matter is scheduled for 1:00 p.m. on Monday, May 15, 1995.


2.
Respondent O'Haire filed a request to dismiss the com-plaint on April 26, 1995.  As grounds for that request, Respondent O'Haire asserted that he had filed his answer on April 13, 1995, that Rule 72 of the Commission's Rules of Practice and Procedure required Complainant Ortega to file his list of witnesses and exhibits within ten working days of the filing of that answer, and that Complainant Ortega's failure to file such a list justifies dismissal of Complainant Ortega's complaint.


3.
As of the date Respondent O'Haire filed his request, Complainant Ortega still had one working day within which to file his list of witnesses and exhibits.  Respondent O'Haire's request for dismissal was therefore premature.  In addition, dismissal is a harsh remedy, and even though it is the ultimate sanction for a party's failure to abide by the provisions of Rule 72, the Admin-istrative Law Judge is not willing to impose that sanction on a pro se complainant at this stage of the proceedings.  The motion to dismiss will therefore be denied at this time.


4.
Immediately upon receipt of this Order, but no later than May 11, 1995, Complainant Ortega shall file with the Commission, with a copy to Respondent O'Haire, a list of any and all witnesses and exhibits he plans to introduce into evidence at the hearing scheduled for May 15, 1995.  At the time he files that list, Com-plainant Ortega shall also state what relief he is requesting from the Commission by his complaint.  Complainant Ortega should keep in mind, as stated in materials he has received from the Commission with regard to his complaint, that it is up to him to present evi-dence that supports his complaint at the hearing, and that if he fails to present such evidence, his complaint can and will be dis-missed at that time.


5.
After Complainant Ortega has filed his list of witnesses and exhibits, Respondent O'Haire should file his own such list.  Due to the circumstances present in this case, such a filing on the part of Respondent O'Haire will be accepted up to and including the day of hearing.  If either party believes he has been damaged by a lack of notice of the other's witnesses and exhibits, that party may assert the nature and extent of that damage as a preliminary matter on the day of the hearing.  If Complainant Ortega fails to file a list of witnesses and exhibits, he will be restricted at hearing to presenting his own testimony and any evidence directly referred to in his complaint.

II.
ORDER


IT IS ORDERED THAT:

1.
The request to dismiss Complainant Ortega's complaint is denied.  The parties are directed to comply with the filing requirements set forth in the body of this Order.


2.
This Order is effective immediately.
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