
(Decision No. R95-294


BEFORE THE PUBLIC UTILITIES COMMISSION


OF THE STATE OF COLORADO


* * *

IN THE MATTER OF THE APPLICATION)

OF PREMIER LIMOUSINE SERVICE,   )

411 COUNTY ROAD 219, DURANGO,   )

COLORADO 81301, FOR AN ORDER OF )

THE COMMISSION EXEMPTING DRIVER )     DOCKET NO. 95M-073CP

SCOT TRINKLEIN FROM THE REQUIRE-)

MENTS OF PART 391.41(B) (10)    )

(EYESIGHT) OF THIS COMMISSION'S )

MOTOR CARRIER SAFETY RULES.     )


RECOMMENDED DECISION OF

ADMINISTRATIVE LAW JUDGE

LISA D. HAMILTON-FIELDMAN

GRANTING WAIVER


- - - - - - - - - - - - - - - - -


Mailed Date:  April 5, 1995


- - - - - - - - - - - - - - - - -




Appearances:
Scot Trinklein, as Driver and as 





  President of Applicant Premier 





  Limousine Service

I.
STATEMENT

1.
By this verified application, Premier Limousine Service ("Premier") and Scot Trinklein ("Trinklein") seek an order of the Commission exempting Trinklein, as driver for Premier, from the eyesight requirements of the Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41 (b) (10) (1993), applied by the Commission to Colorado carriers in Rule 1 of the Commission's Safety Rules and Regulations for Common Carriers by Motor Vehicle, Contract Carriers by Motor Vehicle, Carriers of Household Goods by Motor Vehicle and Motor Vehicle Carriers Exempt from Regulation as Public Utilities 4 CCR 723-15.  The application was originally scheduled for hearing in Durango, Colorado, on March 14, 1995, but was rescheduled on the motion of the Administrative Law Judge for court-reported hearing by telephone on March 15, 1995, at 9:30 a.m.


2.
At the scheduled date and time the docket was called for hearing by telephone before Administrative Law Judge Lisa D. Hamilton-Fieldman.  Applicant Trinklein appeared by telephone and gave sworn testimony.  During the course of the hearing, Exhibits 1 through 3 were offered and admitted into evidence.


3.
Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

FINDINGS AND CONCLUSIONS

4.
When he was sixteen years old, Scot Trinklein suffered an eye injury when a football hit him in the face and sent a chard of glass into his left eye.  The injury and subsequent surgery caused scar tissue and cataracts to grow on the eye, to the point where Mr. Trinklein can sense light, but nothing else.  Because of this defect, Mr. Trinklein relies exclusively on his right eye for driving and other activities.


5.
When he began thinking about starting a limousine service, Mr. Trinklein inquired of opthamologist Dr. John M. Parkinson whether the damage to his eye could be repaired.  Dr. Parkinson advised Mr. Trinklein that because of the age of the injury and the thickness of the cataract, the chances of successful repair were only about thirty percent, that the surgery would be extensive, and that one possible result of the surgery could be double vision.  Mr. Trinklein therefore opted against having the surgery performed.


6.
Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41(b) establish the requirements which must be met for a person to be deemed physically qualified to drive a motor vehicle for hire.  Among those requirements, subsection (10) requires that a person have


distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, field of vision of at least 70 degrees in the horizontal meridian in each eye, and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.

Mr. Trinklein's left eye vision meets none of these requirements.


7.
Rule 8.2 of the Commission's Safety Rules and Regulations for Common Carriers by Motor Vehicle, Contract Carriers by Motor Vehicle, Carriers of Household Goods by Motor Vehicle and Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 CCR 723-15, provides for the waiver of driver qualifications upon written application by the motor carrier and the driver and "if not contrary to law."  Because the Commission is charged with the protection of the public safety through the regulation of motor carriers, a waiver of driver qualifications would clearly be contrary to law if it did not protect the public safety.


8.
Mr. Trinklein learned to drive after the injury to his eye occurred.  In the twenty-seven years he has been driving, including several months as a driver for Durango Taxi, he has never been involved in an accident and has received no traffic citations.  He has lived and driven in the Durango area since 1971, so he is familiar with the roads and terrain he would be driving.  Dr. Parkinson examined Mr. Trinklein's right eye and pronounced it healthy; Mr. Trinklein does not need corrective lenses for his right eye but does wear safety glasses or impact resistant sunglasses if the occasion warrants them.


9.
This evidence, particularly Mr. Trinklein's spotless driving record, demonstrates that Mr. Trinklein has adapted to his injury to the point where he can function effectively driving a motor vehicle without creating an added risk to public safety.  Therefore, Mr. Trinklein should be granted a waiver so that he may drive a limousine in Colorado.  However, medical conditions do change.  The waiver should therefore be of limited duration, renewable upon Mr. Trinklein's again making application and meeting the Commission's requirements for such a waiver.

II.
ORDER
THE COMMISSION ORDERS THAT:

I.
Premier Limousine Service and Scot Trinklein are granted a waiver of the requirements of the Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41 (b) (10) (1993), applied by the Commission to Colorado carriers in Rule 1 of the Commission's Safety Rules and Regulations for Common Carriers by Motor Vehicle, Contract Carriers by Motor Vehicle, Carriers of Household Goods by Motor Vehicle and Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 CCR 723-15, as applied to Mr. Trinklein, for a period not to exceed one year from the effective date of this Decision.  If the medical condition of Mr. Trinklein's eyes changes prior to the expiration of that one year period, Mr. Trinklein must contact the Commission for reconsideration of his eligibility for the waiver.


2.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.


3.
As provided by § 40-6-109, C.R.S., copies of this Recom-mended Decision shall be served upon the parties, who may file exceptions to it.



a.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Decision is stayed by the Commission upon its own motion, the recommended decision shall become the Decision of the Commis-sion and subject to the provisions of § 40-6-114, C.R.S.



b.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipula-



tion is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.






THE PUBLIC UTILITIES COMMISSION






   OF THE STATE OF COLORADO






      Administrative Law Judge

g:\order\LHF\073REC.DSN  

