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The Colorado Public Utilities Commission ("Commission") hereby issues new Rules governing integrated resource planning ("IRP") for jurisdictional electric utilities.  These new Rules supersede the existing Electric Integrated Resource Planning Rules, found at 4 CCR 723‑21.
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1.  The Commission issued an initial notice of proposed rulemaking for its IRP and Qualifying Facility ("QF") Rules on February 24, 1995, as part of Decision No. C95‑174.  That decision contained extensive appendices intended to solicit commentary concerning possible IRP and QF Rule modifications from all interested parties.



2.  On April 14 and 18, 1995, the Commission held hearings in order to provide interested parties an additional opportunity to comment on possible IRP and QF Rule modifications.



3.  The following parties submitted written and/or verbal commentary associated with the Commission's initial notice of proposed rulemaking:   the Business Alliance for Cooperative Utility Practices ("Alliance"); the Center for Energy and Economic Development and the Western Fuels Association, Inc. ("CEED and WFA"); CF&I Steel L.P. ("CF&I"); the City of Boulder; the Colorado Independent Energy Association ("CIEA"); the Colorado Mining Association ("CMA"); the Colorado Office of Consumer Counsel ("OCC"); the Colorado Office of Energy Conservation ("OEC"); the Land and Water Fund of the Rockies ("LWF"); Public Service Company of Colorado ("Public Service"); Tri‑State Generation and Transmission Association, Inc. ("Tri‑State"); and, WestPlains Energy ("WestPlains"). 



4.  In addition to providing written and verbal commentary, both Public Service and a group consisting of CIEA, LWF, OEC, OCC, and the Alliance ("the Group") submitted proposed IRP Rules for consideration by the Commission.



5.  At a Special Open Meeting held on May 31, 1995, the Commission decided, by unanimous vote, to proceed into formal rulemaking in order to modify the existing IRP Rules.  



6.  On June 29, 1995, the Commission issued Decision No. C95‑622.  This decision included a second notice of proposed rulemaking and contained draft IRP Rules which were intended to solicit further commentary by interested parties.



7.  Parties who submitted commentary concerning the draft IRP Rules proposed by the Commission included:  the Alliance; CEED and WFA; CF&I; CIEA; Colorado Oil and Gas Association; Cyprus Climax Metals Company and Golden Technologies Company, Inc.; Financial Energy Management, Inc.; Independent Petroleum Association of the Mountain States; LWF; OCC; OEC; Public Service; Tri‑State; and, WestPlains.



8.  In addition to their commentary, both Public Service and the Group filed modifications to the draft IRP Rules proposed by the Commission.



9.  Hearings on the draft IRP Rules proposed by the Commission were held on August 7 and 8, 1995.  



10.  Alliance; CEED and WFA; CF&I; CIEA; the City of Boulder; CMA; LWF; OEC; OCC; Public Service; Tri‑State; and, WestPlains, filed post‑hearing commentary in this docket:
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1.  The Commission's interest in proceeding with possible modifications to its existing IRP and QF Rules was sparked by the nexus of several interrelated factors.  They included: a review of the resource acquisition process conducted by Public Service in conjunction with the development of its 1993 IRP; the Commission's efforts to implement the Public Utilities Regulatory Policy Act of 1978 ("PURPA"); and the increasing competitiveness of the wholesale power markets given the evolution of federal regulatory policy.    

2.  Consideration of these three items, coupled with the commentary provided by many of the parties participating in this docket, underscored the need to develop IRP Rules that incorporated a competitive resource acquisition process as an integral part of IRP.  Specifically, the Commission concluded such a competitive resource acquisition process should:




a.  Allow jurisdictional electric utilities to acquire both supply‑side resources (including QF capacity and energy) and demand‑side savings from all potential sources as part of a single, comprehensive process;




b.  Allow the Commission to comply with its continuing responsibility to implement PURPA;




c.   Preserve the Commission's authority to direct the amount and type of specific resource technologies acquired by utilities in light of Federal Energy Regulatory Commission ("FERC") rulings associated with the California Biennial Resource Plan Up‑date
; 




d.  Allow ratepayers to enjoy the benefits of increased competition in the wholesale power markets;  




e.  Preserve utility management discretion by allowing utilities to propose the type and amount of supply‑side resources and demand‑side savings they desire to acquire as part of the IRP competitive resource acquisition process; 




f.  Provide adequate information to allow potential suppliers of supply‑side resources and demand‑side savings to submit informed bids; and




g.  Insure the fairness of the competitive resource acquisition process through third‑party oversight of bid evaluation and modeling when utilities desire to submit bids for resources they will own/or operate.
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Some of the parties in their comments contended that our authority to adopt IRP rules is constrained by federal and state law.  In particular, these parties argued: the Commission lacks authority to adopt rules to require or encourage regulated utilities to acquire specific types of resources, because such rules are preempted by the Federal Power Act ("FPA"), PURPA, or the Commerce Clause of the United States Constitution; the rules improperly interfere with management discretion.  Additionally, Tri‑State contended that the Commission has limited jurisdiction over its operations‑‑Tri‑State is a generation and transmission cooperative operating in two other states in addition to the State of Colorado‑‑and suggested that the rules be modified to reflect this limited jurisdiction.  We now address these arguments.
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1.  CEED and WFA were the primary parties who argued that the FPA
 preempts certain proposed rules.
  For example, CEED and WFA argued that the FPA preempts the proposed rule which would permit the Commission, when reviewing a utility's IRP, to specify and segregate the type, and amount of, specific resource technologies the utility must acquire, or which would permit the Commission to modify a utility's bid evaluation criteria to favor certain types of resources (i.e., the "segmented" bidding rule).
  We note that the rule adopted in this decision, Rule 9.3.1.4, merely permits the Commission , ". . . .to suggest the amount of specific resource technologies the utility should attempt to acquire through the competitive resource acquisition process."  In any event, we disagree with the arguments that the FPA preempts any of the actions taken in this rulemaking proceeding.



2.  The parties asserting preemption under the FPA point out that the statute grants the FERC authority to regulate wholesale sales of electricity.  According to CEED and WFA, the segmented bidding process attempts to regulate wholesale transactions.  For example, it is suggested, the rules would permit the Commission to alter a utility's decision to purchase power from a particular source at wholesale.  CEED and WFA argued that this regulatory process constitutes impermissible state intrusion into the federal system of regulating wholesale sales.  Inasmuch as FERC's jurisdiction over these transactions is exclusive and plenary, CEED and WFA asserted, state commissions may not regulate the wholesale procurement of electricity through the IRP process.



3.  CEED and WFA maintained their position regarding preemption under the FPA even in response to arguments that wholesale purchases under the IRP rules would still be submitted to FERC for approval.  Under their reasoning, the effect of the rules would be to control the types of wholesale transactions that could be entered into and submitted to FERC for approval.  This would, in essence, circumscribe federal jurisdiction over wholesale sales.



4.  CEED and WFA cited Mississippi Power and Light v. Mississippi, 487 U.S. 254, 108 S. Ct. 2428 (1988) and Nantahala Power and Light v. Thornburg, 476 U.S. 953, 106 S.Ct. 2428 (1988) in support of their arguments.  Generally, in those cases the Court held that FERC's allocation of costs or power to a state utility preempted inconsistent state commission orders under the FPA.  For example, in Mississippi Power, the Court concluded:


States may not alter FERC‑ordered allocations of power by substituting their own determinations of what would be just and fair.  FERC‑mandated allocations of power are binding on the States, and States must treat those allocations as fair and reasonable when determining retail rates.

108 S.Ct., at 2439.



5.  The Group, and in particular the LWF, submitted comments which contravene the position that any proposal under the rules, especially a segmented bidding process, is preempted by the FPA.  These parties pointed out that FERC regulates the rates for wholesale power supply contracts under the FPA.  According to this construction of the statute, FERC has no jurisdiction over most aspects of IRP such as: acquisition of demand‑side resources by a state‑regulated utility; a segmented bidding process itself; the prudence of utility‑owned resources; or the prudence of any resource acquired by a utility for purposes of cost recovery in retail rates.  Generally, we agree with these comments.



6.  Our review of the cases cited by the parties yields the conclusion that FERC has no retail rate jurisdiction, nor, to our knowledge, any authority over resource planning for state utilities.  More specifically, FERC generally does not review the prudence of wholesale power transactions from the perspective of the purchasing utility (e.g., for purposes of determining whether wholesale power costs may be recovered in retail rates).  To the contrary, the authorities discussed in the comments indicate that it is the role of state commissions, not FERC, to review the prudence of utility wholesale power purchases.  See New Orleans Public Service v. Council of New Orleans, 911 F.2d 993 (5th Cir. 1990); Gulf States Utilities v. Public Utilities Commission of Texas, 841 S.W.2d 459 (Tex. App. 1992); Pike County Light & Power v. Pennsylvania, 465 A.2d 735 (Pa.Cmwlth. 1983).  This holding is eminently reasonable since cost recovery for wholesale purchases will come from retail rates set by this Commission.



7.  We agree with the LWF that Mississippi Power and Nantahala do not demonstrate that the Commission is preempted from requiring segmented bidding or any other proposal discussed in these proceedings.  Those cases are distinguishable inasmuch as the state commissions in those proceedings were seeking to reevaluate or to contravene existing orders issued by FERC.  In addition, the state action in those cases resulted in the impermissible "trapping" of costs for the state utility.  That is, FERC had mandated a particular rate or quantity of power for the state‑regulated utility; however, the effect of the state commission's order, in essence, was to preclude the utility from recouping the mandated expenses in its retail rates.  Neither Mississippi Power nor Nantahala establish that FERC has exclusive and plenary jurisdiction over wholesale power purchases.  Notably, we agree with the LWF that state commissions retain authority to review the prudence of a utility's wholesale purchases under the principles established in cases such as Pike County and Gulf States Utilities v. PUC, supra.



8.  Generally, federal law may preempt state law in three ways:  (1) Congress may express its intent to preempt state law; (2) Congress may signal an intent to occupy an area: and (3) a state law may be preempted because it conflicts with a federal law.  See Gulf States Utilities, at 466.  None of these circumstances apply here.



9.  Congress has not explicitly expressed its intent to preempt the states from resource planning‑‑indeed EPACT requires IRP‑‑including the review of the prudence of wholesale transactions.  Nor has Congress signalled its intent to occupy the entire field of resource planning.  FERC itself has pointed out that the states have broad powers to direct the planning and resource decisions of utilities under their jurisdiction.  See Southern California Edison Company and San Diego Gas and Electric Company, 70 FERC 61,215 (1995) ("SCE 1"), and Southern California Edison Company and San Diego Gas and Electric Company, 71 FERC 61,269 (1995) ("SCE 2").  Finally, we note that, with respect to the third prong of preemption analysis, there is no conflict between the rules adopted here and any federal law.



10.  Regulated utilities, under the adopted rules, will continue to be required to seek FERC approval of wholesale purchases under federal law.  In addition, nothing in the rules purports to regulate the price of wholesale purchases.  Although our decisions on utilities' resource portfolios will obviously be influenced by prices for power, including wholesale purchases, we understand that FERC will be the agency which actually sets the prices for wholesale transactions.  We conclude that the rules are not preempted by the FPA.
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1.  Parties such as Tri‑State and CEED and WFA also argued that PURPA
 and FERC's interpretation of PURPA in the SCE 1 and SCE 2 cases are significant restrictions on our ability to adopt a segmented bidding rule.  These parties essentially asserted that any approach to resource planning and acquisition other than a least‑cost approach would violate FERC's pronouncements in SCE 1 and SCE 2.  Generally, we do not disagree with these parties' characterization of FERC's holdings in the SCE 1 and SCE 2 cases.  We do, however, disagree that these cases pose significant obstacles to our adoption and implementation of the regulatory scheme set forth in the approved rules.



2.  Close examination of the SCE 1 and SCE 2 opinions leads us to our conclusions here.  Both cases emphasize that FERC was not purporting to limit state authority to engage in resource planning, nor state decisions favoring particular resource technologies over others.  To illustrate, FERC observed:


[W]e acknowledge California's ability under its authorities over the electric utilities subject to its jurisdiction to favor particular generation technologies over others.  We respect the fact that resource planning and resource decisions are the prerogative of state commissions and that states may wish to diversify their generation mix to meet environmental goals in a variety of ways. . . . Our decision here simply makes clear that the State can pursue its policy choices concerning particular generation technologies consistent with the requirements of PURPA and our regulations, so long as such action does not result in rates above avoided cost.

Southern California Edison Company and San Diego Gas and Electric Company, 70 FERC 61,215, at 61,676 (1995).


14.  We note that the SCE 1 and SCE 2 cases interpret PURPA requirements as related to QF purchases only; the cases do not apply to other electric resources obtained by utilities.  As such the holdings in those decisions are limited.
  In addition, we understand these cases, generally, to stand for two propositions:  First, in setting avoided costs for QF purchases, the state process must reflect prices available from all sources, and if avoided costs are established through bidding, the bidding cannot be limited to Qfs.  All potential sellers must be permitted to bid.  Second, a purchasing utility cannot be required to pay a QF more than its avoided costs.



3.  The rules adopted in this decision do utilize bidding to establish avoided costs.  However, the rules do not limit any bidding, including under the segmented approach, to any particular supplier (e.g., Qfs).  Instead, all potential sellers will be permitted to bid.
  We also note that the rules will not compel utilities to pay QFs more than avoided costs.
  Therefore, the planning and resource acquisition process approved in the adopted rules are not inconsistent with PURPA, as interpreted by FERC in the SCE 1 and SCE 2 decisions.  We conclude that PURPA does not preempt any of the adopted rules.
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1.  CEED and WFA also argued that a segmented bidding rule could violate the Commerce Clause of the United States Constitution
 if the Commission were to exercise this authority to discourage the sale of coal‑fired electricity for non‑economic reasons.  According to this argument, action to discourage coal‑fired generation improperly interferes with interstate commerce by discriminating against the sale of coal or coal‑fired generation from out‑of‑state.  Such action, CEED and WFA contended, cannot be justified by legitimate state interests; is excessive in relation to the putative local benefits to be derived; and creates a conflict with other states with no such policy.  Based upon these arguments, CEED and WFA claimed that a segmented bidding rule would violate the Commerce Clause.



2.  The Group, especially the LWF, disputed these contentions.  These comments pointed out that states may regulate commerce subject to the following test:  If a state regulates evenhandedly, imposing only incidental burdens on interstate commerce, the regulation will stand unless the burden imposed on interstate commerce is clearly excessive in relation to the putative local benefits.  The extent of the burden that will be tolerated depends on the nature of the local interest involved and on whether it could be promoted as well with a lesser impact on interstate commerce.  Minnesota v. Clover Leaf Creamery, Co., 101 S.Ct. 715 (1981).



3.  Under the pertinent test, we find that the rules do not improperly interfere with interstate commerce.  In the first place, the rules do not provide that coal‑fired generation will be discouraged.  How the planning and resource acquisition processes are actually implemented for particular utilities will depend upon the evidence presented in future proceedings related to those specific utilities.  The Commission's and the utilities' future resource acquisition decisions will undoubtedly be based upon assessments of what is most in the public interest based upon information presented in those proceedings.



4.  In any event, the planning and resource acquisition processes established in the rules are even‑handed. since all energy suppliers, both in‑ and out‑of‑state, will be permitted to bid to provide power to regulated utilities.  The rules do not result in economic protectionism for local businesses.  The rules also promote important, legitimate state interests.  In part, Rule 1.1 states that the rules are intended to advance the interests of the citizens of Colorado in: fair and reasonable electric prices; adequate and reliable electric service; preservation of environmental quality and sustainability; and the management of risks associated with electric resource acquisition.  We find that the rules will, in fact, advance these goals.  For example, the rules give the public and the Commission the ability to influence utilities' resource acquisition decisions in a timely manner (i.e., before the expenditure of substantial monies by the regulated utilities).  Since the public may be required to pay for these decisions and the Commission itself will set rates, in part, based upon such decisions, the process established by the rules is appropriate.



5.  CEED and WFA's arguments appear to be that the Commerce Clause requires the acquisition of least‑cost resources without regard to other criteria which affect the advisability of such acquisitions, including reliability, risk of future price increases, environmental effects, etc.  No authority was cited for this argument, and it is inconsistent with our understanding of Commerce Clause standards.  Since the rules regulate in an even‑handed manner, we find there will be no improper discrimination or interference with interstate commerce.
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1.  Tri‑State, WestPlains, and Public Service argued that the rules will place the Commission in the position of exercising management functions.  These parties point out that management of the utility is a function belonging to managers of the utility, not the Commission.  Absent a finding of abuse of management discretion, it is argued, the Commission has no authority to supplant the decision‑making responsibility of management on matters committed to their discretion.  Colorado‑Ute Electric Association v. Public Utilities Commission, 760 P.2d 627 (Colo 1988); Public Service Company v. Public Utilities Commission, 653 P.2d 117 (Colo. 1982).



2.  According to the parties asserting violations of management discretion, decision‑making regarding new resources is the role of management of the utility.  In particular, these parties suggest that the Commission's determination of need for new resources on the part of a utility, the specification of the type of technologies to be acquired by a utility, and specification of the bid criteria to be used by a utility constitute the exercise of management functions on the part of the Commission.  The parties generally characterized the rules as "command and control" regulation.



3.  Other parties, such as the LWF and the OCC, disagree with these contentions, and maintained that the Commission has the authority to adopt the type of IRP rules at issue in this proceeding.  Generally, we agree with the position of these parties.  We conclude that the rules adopted in this decision do not result in an improper assertion of management functions by the Commission.



4.  We note that the principle against improper interference with management discretion applies to matters committed to management of the utility.  Colorado‑Ute Electric Association, supra, at 639 (as to matters specifically entrusted to management, the Commission may not assert itself absent an abuse of management discretion).  The subjects treated in the rules (i.e.,  resource planning and acquisition) are not matters specifically and exclusively entrusted to management of the utility.  Indeed, these are matters on which the Commission has substantial responsibility and authority.



5.  For example, under § 40‑3‑102, C.R.S.:


The power and authority is hereby vested in the public utilities commission of the state of Colorado and it is hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power . . . .

This statute, as well as others, give the Commission the responsibility and authority to ensure that public utility rates remain just and reasonable.  The Commission is also charged with the responsibility of ensuring the adequacy and reliability of utility service, including electric service.  See §§ 40‑4‑101, 40‑4‑108, C.R.S.  In addition, the Commission has the authority to issue certificates of public convenience and necessity ("CPCN") for the construction of new public utility facilities pursuant to the provisions of § 40‑5‑101(1), C.R.S. (no public utility shall begin the construction of a new facility, plant, or system or of any extension of the facility, plant, or system without having first obtained from the commission a certificate that the present or future public convenience and necessity require such construction.)



6.  The resource planning and acquisition processes established in the rules will enhance the Commission's ability to ensure just and reasonable rates and the adequacy and reliability  of electric service provided by regulated utilities.  That is, requiring utilities to employ the planning and competitive bidding processes specified in the rules will help ensure that selected resources are consistent with the public interest as specified in the planning criteria established by the Commission with input from the utilities themselves as well as the public.



7.  In addition, these processes will provide the public and the Commission an opportunity to examine and influence resource acquisition decisions by electric utilities before these decisions are actually implemented.  This is appropriate since utilities will likely request that ratepayers pay, through rates set by the Commission, the costs for new resources. Post hac investigations of these decisions in rate cases when the utility requests cost recovery, are not likely to be as effective.
  In cases where a utility would file a CPCN application before a resource acquisition, our examination of the prudence of the proposal will be assisted by the rules.  That is, the processes established here lend themselves to comparison of other resources considered by the utility.



8.  Since we conclude that the rules deal with matters which are within the our authority, we reject the contentions that the Commission is improperly interfering with management discretion.
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1.  Tri‑State proposed that the rules be modified in a manner which would, in essence, exempt it from most of the rules' requirements, especially when Tri‑State is not planning to seek a CPCN from the Commission.  In the event it were planning a new resource which would require a CPCN from the Commission, Tri‑State's proposed rule would merely require that it submit proof of compliance with applicable federal requirements, such as those imposed by the Rural Utilities Service ("RUS").  The suggested reasons for Tri‑State's proposed rule were:  First, the Commission has no rate, but only facilities (i.e., CPCN), jurisdiction over Tri‑State.  Accordingly, the rules should recognize this limited jurisdiction.  Second, Tri‑State is pervasively regulated by RUS for securities and loan purposes, and the rules would interfere with RUS requirements.  Third, Tri‑State operates in interstate commerce (i.e., it generates, purchases, and sells electricity to serve customers in Colorado, Nebraska, and Wyoming).  The rules' planning and resource acquisition requirements would interfere with its operations in other states, and, therefore, violate the Commerce Clause.



2.  Other parties (e.g., the OCC and the LWF) opposed modification of the rules to exempt Tri‑State from any requirements.  These parties suggested that there are no legal impediments which would prevent application of the rules to Tri‑State in the same manner they would apply to other utilities.  We agree with these parties that the Commission retains substantial authority over Tri‑State.  However, we also recognize that Tri‑State is different than other regulated utilities inasmuch as it does operate in interstate commerce, and is subject to federal regulation with respect to some of its operations.  Rule 3.4.8 reflects the different circumstances applicable to Tri‑State.  Generally, the rule exempts Tri‑State from many requirements when it does not seek a CPCN during the relevant resource acquisition period.  If Tri‑State is planning to seek a CPCN, it could request a waiver from some of the rules if the requirements are duplicative of requirements imposed by other agencies.



3.  We find the adopted rule to be appropriate to Tri‑State's circumstances.  We specifically reject Tri‑State's arguments regarding the limited role which the Commission should take in its planning and resource acquisition activities.  In our view, Tri‑State failed to demonstrate that the rules, on their face, are directly inconsistent with any requirements imposed by any federal agency.  Additionally, Tri‑State did not show that the rules as applied to it would interfere with its interstate operations.  For example, Tri‑State did not explain how it would be impossible to comply with the rules and the requirements of other agencies.



4.  The parties noted that RUS is not a ratemaking agency like the Commission.  Moreover, FERC has declined to exercise jurisdiction over cooperatives such as Tri‑State.  Therefore, at the present time no agency is exercising ratemaking jurisdiction over Tri‑State.  This fact makes it imperative that we review the planning and resource acquisition activities of Tri‑State in the event no other agency has conducted such a review.  We find the adopted rule to appropriate.
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1.  Although the majority of parties providing commentary in this docket supported modifications to the Commission's existing IRP Rules,
 there was significant diversity of opinion concerning several key issues.  These issues included, but were not limited to:  (1) the nature and extent of public participation in the IRP process; (2) the need for utilities to develop a comprehensive "preferred plan" based on generic cost assumptions; (3) the extent to which the Commission should attempt to exercise its authority to direct the amount and type of specific resource technologies acquired by utilities; (4) the extent of information provided to potential bidders as part of the competitive resource acquisition process; and (5) the procedures for granting CPCNs to utility‑owned resources acquired as part of the IRP competitive resource acquisition process.



2.  In many respects, the new IRP Rules adopted in this decision represent a continuation of the themes first proposed by the Commission in the original draft IRP Rules issued in Decision No. C95‑622.  They strive to achieve the objectives discussed in Section III above, while considering the positions of the various parties.  While the Commission recognizes that it cannot please all stakeholders in the IRP process, we firmly believe that these new IRP Rules will serve the broad public interest well during the transition to increased competition in the electric utility industry.
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1.  The new IRP Rules promulgated in this decision feature separate, but mutually interrelated, resource planning and resource acquisition components conducted as an integral part of the IRP process.  Given the inherent complexity of these two components, the new IRP Rules are significantly more extensive than the existing IRP Rules and feature two primary Commission decision points instead of one.  These decision points are: (1) Commission approval of the contents of the IRP application (Rule 9.3); and (2) Commission approval of the portfolio of individual resources that emerge successfully from the competitive resource acquisition process (Rule 10.4).    
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1.  The terms "planning period portfolio" and "resource acquisition portfolio" are used frequently throughout the new IRP Rules.  Understanding the meaning of these two terms is central to understanding the new IRP process.  



2.  As is the case with the existing IRP Rules, a twenty‑year utility planning period is utilized in the new IRP Rules.  This twenty‑year planning period begins from the date the utility files its IRP application with the Commission (Rule 2.11).  Thus, the term "planning period portfolio" refers to the specific combination of supply‑side resources and demand‑side savings the utility proposes in order to meet electric system demand during the twenty‑year planning period (Rule 2.12).



3.  Unlike the existing IRP Rules which required the development of a three‑year short‑term action plan, the focal point of the new IRP Rules is a six‑year resource acquisition period (Rule 2.15).  Therefore, the term "resource acquisition portfolio" references the specific combination of supply‑side resources and demand‑side savings the utility proposes to actually acquire during the first six years of the planning period (Rule 2.16). 
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1.  Unchanged from the existing IRP Rules is the requirement that IRPs be filed with the Commission every three years.  Under the new IRP Rules, the specific filing date for IRP applications is October 31, 1996, and every three years thereafter (Rule 3.2).



2.  Key steps in the new IRP process include:

Step 1:
Ninety days prior to the filing of its IRP application, the utility files a request to open the public participation docket (Rule 3.1).

Step 2:
After a 30 day intervention period, the sixty day public participation process commences. (Rule 4.1.1).

Step 3:
On October 31, 1996, and every three years thereafter, the utility files an IRP application which is administered pursuant to the Commission's Rules of Practice and Procedure (Rule 3.2).  Coincident with this filing, the utility also files a motion requesting closure of the public participation docket (Rule 4.1.6).

Step 4:
At the conclusion of the IRP application docket, the Commission renders a decision on the resource planning and resource acquisition issues addressed in the utility's IRP application (Rule 9.3).  This is the first of two major Commission decision points in the new IRP process.  As a result of this decision, the Commission specifies the portfolio(s) of supply‑side resources and demand‑side savings the utility should attempt to acquire through the competitive resource acquisition process (Rule 9.3.1.4).  In addition, the Commission also specifies the contents of the Request(s) for Proposals
 designed to facilitate the acquisition of such supply‑side resources and demand‑side savings (Rule 9.3.2.2).  

Step 5:
Within 30 days of the issuance of the Commission's IRP application decision, the utility publishes its Commission‑approved RFP(s) (Rule 10.2.1).  Publication of the RFP(s) serves to commence the competitive resource acquisition process.  During the competitive resource acquisition process, the utility models and evaluates bids received from potential suppliers of supply‑side resources and demand‑side savings.  (Rule 10.2.6.)

Step 6:
The utility files a report with the Commission 180 days from the issuance of the Commission's IRP application decision.  This report describes the portfolio(s) of supply‑side resources and demand‑side savings that best complies with the Commission's IRP application decision (Rule 10.2.7.4).  The information provided in this report is based on the evaluation and modeling of bids received as part of the competitive resource acquisition process and includes the levelized cost of individual supply‑side resources and demand‑side savings included in each portfolio(s), the net present value of the revenue requirements provided for each portfolio(s), and the rate impact associated with each portfolio(s). 

Step 7:
The utility files the report described in Step 6 above in the form of an application administered pursuant to the Commission's Rules of Practice and Procedure (Rule 10.4).  At the conclusion of the docket associated with this application, the Commission issues a decision approving the final portfolio of supply‑side resources and demand‑side savings the utility is authorized to acquire (Rule 10.4).  This is the second of two major Commission decision points in the new IRP process.

Step 8:
Utility‑owned supply‑side resources contained in the resource acquisition portfolio approved by the Commission shall be granted a CPCN if construction activity associated with such supply‑side resources is scheduled to commence within two years from the decision approving the utility's resource acquisition portfolio as described in Step 7.  (Rule 10.5.1.)
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1.  The contents of an IRP application under the new IRP Rules represent a significant departure from past practice in two primary ways.  First, the utility is not required to submit a comprehensive "preferred plan" based on generic cost assumptions.  Instead, the utility is required to specify the amount of additional supply‑side resources and demand‑side savings to be included in its proposed resource acquisition and planning period portfolios accompanied by an explanation of the criteria utilized to make such a determination (Rule 3.4.4).



2.  The Commission's decision to reject the requirement that a comprehensive preferred plan be filed recognizes that in order to best serve the public interest, the Commission must ultimately render a decision on the supply‑side resources and demand‑side savings a utility proposes to acquire using actual costs derived through a competitive bidding process instead of mere generic cost assumptions.  In fact, the new IRP Rules are structured in a manner that allows the Commission to make a final decision on the supply‑side resources and demand‑side savings included in the utility's resource acquisition portfolio after the evaluation and modeling of actual bids (Rule 10.4).  Therefore, the Commission sees little need to require utilities to invest the effort required to develop a comprehensive preferred plan that may eventually be rendered irrelevant once actual bids are received from potential resource suppliers. 



3.  Recognizing that resource planning and resource acquisition decisions are mutually inseparable, the second primary departure from past practice is the requirement that resource acquisition information be provided as an integral part the utility IRP application.  Specifically, the utility must disclose whether it desires to acquire the supply‑side resources and demand‑side savings contained in its proposed resource acquisition portfolio using all‑source bidding or some form of segmented bidding.  In addition, the utility must file its proposed RFP(s) which is designed to facilitate the acquisition of such resources (Rule 3.4.5). 



4.  The specific contents of an IRP application as required pursuant to the new IRP Rules includes:


(a)
An electric demand and energy forecast (Rule 3.4.1);


(b)
An evaluation of existing supply‑side resources and demand side savings (Rule 3.4.2);


(c)
An assessment of need for additional supply‑side resources and demand‑side savings (Rule 3.4.3);


(d)
A statement indicating the portfolio of supply‑side resources and demand‑side savings the utility proposes to be included in its proposed planning period and resource acquisition portfolios (Rule 3.4.4);


(e)
A statement indicating whether the utility prefers to acquire the supply‑side resources and demand‑side savings contained in its proposed resource acquisition portfolio using all source bidding or some form of segmented bidding.  In addition, the utility is required to provide RFP(s) to facilitate such acquisitions (Rule 3.4.5);


(f)
A disclosure concerning whether the utility desires to submit bids for resources it will own and/or operate as part of the resource acquisition process.  If this is the case, the utility will nominate a third‑party overseer who will monitor the competitive resource acquisition process (Rule 3.4.6); and


(g)
A disclosure of improvements or modifications to existing utility generation and transmission facilities with an estimated cost of greater than $5 million for which the utility requests a waiver from the IRP competitive resource acquisition process (Rule 3.4.7).
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1.  The public participation process provided for in the new IRP Rules closely approximates the process contained in the existing IRP Rules (Rule 4 et seq.)  As such, it differs significantly from the extensive public participation process that was proposed by members of the Group.   



2.  The Commission's decision to reject proposals that would drastically alter the IRP public participation process is based on the recognition of several practical realities.  First among these is the difficulty associated with soliciting meaningful resource planning and resource acquisition input from individual members of the public who do not have electric utility industry knowledge or experience.  Given that many of the parties who provided comments in this docket noted the need to streamline the existing IRP process, it seems counter‑intuitive to implement an expanded public participation process which requires the utility to develop and administer an extensive process required to effectively solicit such input.



3.  The Commission also notes that the complexity and magnitude of utility resource planning and resource acquisition issues are such that professional advocates representing various stakeholders will extensively participate in the adjudicated proceeding associated with the utility's IRP applications regardless of the nature or extent of the public participation process. 



4.  The Commission is well aware that public participation is an inseparable part of the IRP process. Indeed, the genesis of IRP was a desire to bring electric utility resource planning into the light of public scrutiny given its broad public health and safety ramifications.  Nonetheless, the Commission believes the interests of various stakeholders have been, and will continue to be, well served by advocates such as the OCC, OEC, LWF, etc. 



5.  In order to minimize the expenditure of resources on the part of both utilities and public participation process participants, formal discovery will not be allowed as part of the new public participation process (Rule 4.1.1).  It is the Commission's hope that the exchange of information that takes place as part of the public participation process will move the utility to consider modifications to the contents of its proposed IRP application and thus minimize litigation in the IRP application docket.   The Commission also believes that the new public participation process with allow intervenors who take part in the IRP application docket to introduce key technical and public policy evidence into the record that will be considered by the Commission when making its decision on the contents of the utility's IRP application. 
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1.  As discussed previously, the first major Commission decision point in the new IRP process is associated with the Commission's approval of the utility's IRP application (Rule 9.3).   Key resource planning issues the Commission will address include:


(a)
The electric demand and energy forecast (Rule 9.3.1.1);


(b)
The evaluation of existing supply‑side resources and demand‑side savings (Rule 9.3.1.2);


(c)
The assessment of need for additional supply‑side resources and demand‑side savings (Rule 9.3.1.3);


(d)
The amount of additional supply‑side resources and demand‑side savings the utility proposes to include in its planning period and resource acquisition portfolios (Rule 9.3.1.4);

Key resource acquisition issues the Commission will address include:


(a)
The competitive bidding methodology proposed by the utility (i.e., all source or segmented bidding) for the acquisition of resources contained in its proposed resource acquisition portfolio (Rule 9.3.2.1); and


(b)
The contents of the utility's proposed RFP(s) (Rule 9.3.2.2).
 



2.  A subject of great controversy in this docket has been the question whether the Commission can, or should, specify the amount of supply‑side resources and demand‑side savings the utility should attempt to acquire as part of the competitive resource acquisition process.  As discussed in ¶ 0, the Commission rejects both the legal and policy arguments made by parties such as CEED and WFA that it is precluded from exercising regulatory authority of this type.  The Commission believes that it is critical to pro‑actively retain the authority to make such resource planning and resource acquisition decisions in order to protect the broad public interest.  Therefore, Rule 9.3 has been crafted in a manner that preserves the Commission's flexibility in these areas. 



3.  Rule 9.3.1.4 allows the Commission to suggest the amount of supply‑side resources and demand‑side savings the utility should attempt to acquire through the competitive resource acquisition process.  Based on this Rule, the Commission has the option to:  (1) approve the amounts of supply‑side resources and demand‑side savings proposed by the utility; (2) suggest specific amounts of supply‑side resources and demand‑side savings for which the utility should solicit bids; or (3) suggest target ranges for the amounts of supply‑side resources and demand‑side savings for which the utility should solicit bids. 



4.  Rule 9.3.2.1 allows the Commission to render a decision on whether the utility should use either all source bidding or some form of segmented bidding.  Finally, Rule 9.3.2.2 allows the Commission to render a decision concerning the contents of the utility's RFP.



5.  It is important to note that the Commission decision described in Rule 9.3.1.4 does not constitute approval of the final contents of the utility's resource acquisition portfolio.  Instead, this Rule provides the utility with direction as it relates to the objectives of the competitive resource acquisition process.  The final composition of the utility's resource acquisition portfolio will be made by the Commission only after the receipt, evaluation and modeling of actual bids (Rule 10.4). 



6.  The utility is required to file an application to amend the contents of its IRP when there are material deviations in the resource planning and resource acquisition factors upon which the Commission based in its IRP application decision (Rule 9.5).  Examples of material deviations involve changes in the electric demand and energy forecast or changes in the existing supply-side resources and demand-side savings that effect the utility's need to acquire additional supply-side resources and demand-side savings during the resource acquisition period.
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1.  The new IRP Rules require extensive information to be disclosed to potential bidders in the electric demand and energy forecast (Rule 5 et seq.); the evaluation of existing resources (Rule 6 et seq.); and the utility's proposed RFP(s) (Rule 8 et seq.).  For example, forecasts of typical day load patterns for each major customer class and disclosure of the utility's existing transmission capabilities and future needs must be provided (Rules 5.1.6 and 6.4).  In addition, the utility's proposed RFP(s) is required to contain a list of the bid evaluation criteria and planning assumptions proposed to be used by the utility as part of the bid evaluation and modeling process (Rules 8.2 and 8.3).  The Commission hopes that the disclosure of this, and other information specified throughout the new IRP Rules, will address the concerns of CIEA and other members of the Group.



2.  In order to prevent potential abuses in cases were the utility (or one of its affiliates or subsidiaries) desire to submit bids as part of the competitive resource acquisition process, the utility is required to disclose its intention to submit bids and nominate a third party overseer upon filing its IRP application (Rule 3.4.6).  The third party overseer is required to monitor the evaluation and modeling of bids and issue a report to the Commission concerning the fairness of the competitive resource acquisition process (Rule 10.3).  The Commission will render a decision on the third party overseer nominated by the utility as part of its IRP application decision (Rule 9.4).



3.  The time frame for the solicitation, receipt, and evaluation and modeling of bids by the utility is 180 days.  Specifically, 180 days after the Commission's IRP application decision, the utility must file a report with the Commission that describes the portfolio(s) of supply‑side resources and demand‑side savings that best complies with the Commission's directives (Rule 10.2.7)  
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1.  The report described in ¶ 0 above will be filed by the utility in the form of an application administered pursuant to the Commission's Rules of Practice and Procedure (Rule 10.4).  At the conclusion of the docket associated with this application, the Commission will approve the utility's resource acquisition portfolio.  



2.  This is the second of the two primary Commission decision points in the new IRP process.  The Commission's basis for rendering its decision on the utility's resource acquisition portfolio will include:  the levelized cost, net present value of revenue requirements; rate impact information provided by the utility in its report (Rule 10.2.7.4); the report of the third‑party overseer, if applicable (Rule 10.3.1; and the evidence in the record of the IRP application docket.



3.  The Commission is fully cognizant of the need to guard against the potentially excessive rate increases caused by requiring the acquisition of large amounts of renewable resources or demand‑side saving.  While the Commission has rejected the use of inflexible "across‑the‑board" rate caps in order to achieve this objective, it is important to note that by waiting until actual bids have been evaluated and modeled before rendering a decision on the content of the utility's resource acquisition portfolio, the Commission can insure that the rate impacts of various supply‑side resource technologies and demand‑side management measures are appropriately considered.  Thus, the Commission can render an informed decision concerning utility resource acquisitions fully cognizant of the actual rate impacts associated with achieving various public policy objectives.



4.  The utility must file an application with the Commission to explain and justify material deviations from the contents of the Commission-approved resource acquisition portfolio (Rule 10.4).  Examples of material deviations involve changes in the cost, location, capacity and energy output, and in-service dates associated with specific resources included in the Commission-approved resource acquisition portfolio.
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1.  The Commission partially concurs with those parties who argue that utility‑owned resources contained in the Commission‑approved resource acquisition portfolio should be granted a CPCN.  Therefore, the Commission will grant CPCNs to those utility‑owned supply‑side resources for which construction activity is scheduled to start within two‑years of the Commission's decision approving the utility's resource acquisition portfolio.  (Rule 10.5.1.)  The Commission is concerned that due to changing circumstances, it may be unwise to grant CPCNs to utility‑owned resources contained in the Commission‑approved resource acquisition portfolio for which construction is not scheduled to start within two‑years of the aforementioned decision.
  Therefore, the procedures contained in the existing IRP Rules (i.e., the presumptions created in future proceedings) will be maintained for such utility‑owned resources (Rule 10.5.2).
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1.  The Commission is unaware of a need to modify its existing QF Rules as a result of the new IRP Rules issued pursuant to this decision.



Therefore, the Commission will not, at this time, issue new Rules governing qualifying facilities ("Qfs") as found in the Rules Implementing Sections 201 and 210 PURPA, Small Power Production and Cogeneration Facilities, 4 CCR 723‑19.



2.  Issuance if these new IRP Rules will supersede the QF bidding process approved by the Commission for Public Service in Decision No. C88‑726.



3.  Jurisdictional electric utilities subject to the provisions of these new IRP Rules shall file conforming tariffs with the Commission as needed within 30 days after the effective date of these Rules.
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We note that the existing IRP rules require certain actions to be commenced in January 1996 for the 1996 IRP proceedings concerning WestPlains, Tri-State, and Public Service.  The process contemplated in the rules adopted here is significantly different than that process entailed in the currently effective rules.  Given these differences and the ongoing nature of these proceedings, if WestPlains, Tri-State, or Public Service wish to file applications for temporary waiver of the existing IRP rules prior to January 1, 1996, we will entertain such applications on an expedited basis.
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1.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.



2.  Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.



3.  The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above‑referenced opinion by the Attorney General.



4.  The 20‑day period provided for in § 40‑6‑114(1), C.R.S, within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the mailed date of this decision.
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THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners

COMMISSIONER VINCENT MAJKOWSKI CONCURRING IN PART AND

DISSENTING IN PART.
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For the foregoing reasons, I respectfully dissent:



I support the use of all source bidding as part of the IRP competitive resource acquisition process because it provides every bidder with an equal opportunity to compete to provide supply‑side resources and demand‑side savings.  I do not support the use of segmented bidding because it provides for artificial quota(s). 

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioner




     � See Southern California Edison Company and San Diego Gas & Electric Company, 70 FERC ¶ 61,215 (1995), at 61,676; and Southern California Edison Company and San Diego Gas & Electric Company, 71 FERC ¶ 61,269 (1995).


     � The FPA is found at 16 U.S.C. §§ 824-824k.


     � Other parties such as WestPlains appear to concede that this Commission has some jurisdiction over wholesale power contracts to the extent we could review the prudence of such contracts in a rate case or other proceeding concerning the recovery of wholesale power costs in retail rates.


     � This proposal was referred to as segmented bidding, inasmuch as it would, if implemented in specific proceedings, result in separate segmented bids for new capacity according to resource technology.  To illustrate, under the proposed rule the Commission might direct a utility to attempt to acquire a certain amount of renewable resources as part of its portfolio, even if renewable costs are greater than non-renewable resources.


     � 16 U.S.C. 824a-3.


     � In SCE 2, at 61,269, FERC emphasized that states may encourage particular resource technologies (e.g., renewables) outside of PURPA.


     � If segmented bidding occurs, bidding would obviously be limited to suppliers of particular resource technologies.  However, all potential suppliers of those technologies would be permitted to bid.


     � Under the rules, the possibility that a QF is the lowest bidder in one segment, with lower bids in other segments, of a utility's bidding process could raise PURPA issues.  However, we believe that the rules are sufficiently flexible to avoid violations of PURPA in actual implementation.  This mere possibility does not invalidate the segmentation rule on its face.


     � U.S. Const., Art. I, § 8, Cl. 3.


     � Tri-State's argument that the rules may interfere with its interstate operations are addressed infra.


     � We disagree with the contention by some of the parties that the rules impose impermissible conditions upon the filing of applications for CPCNs.  Essentially, the rules establish legitimate standards and criteria relating to such applications.  Nothing in § 40-5-101 suggests that the Commission may not establish these types of standards.


     � Such after-the-fact investigations of utility resource acquisition decisions are likely to be less well-informed depending upon the timing of these investigations in relation to actual acquisitions.  In addition, the option left to the Commission for imprudent acquisitions (i.e. cost disallowances) may be constrained by concerns for the financial integrity of the utility.


     � Two notable exceptions to this position were WestPlains and Tri-State.


     � The abbreviation RFP(s) is utilized throughout the new IRP Rules in recognition of the fact that the utility may propose more than one Request for Proposal depending on its proposed competitive bidding methodology.  


     � Construction activities on supply-side resources receiving a CPCN would presumably occur in years three and four of the resource acquisition period.  Construction for supply-side resources not receiving a CPCN would presumably begin in years five and six of the resource acquisition period.  







