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I.
STATEMENT

A.
This complaint was filed on March 10, 1994, and the Com-mission gave notice of it on March 11, 1994.  Pursuant to an extension granted, U S WEST Communications, Inc. (U S WEST), timely filed an answer on April 29, 1994.


B.
By order and notice dated July 27, 1994, the matter was originally scheduled for a hearing to be held at 9:00 a.m. on September 14, 1994, in Castle Rock, Colorado.  At the request of the Complainant the matter was continued until October 26, 1994, at 9:00 a.m., in the Municipal Courtroom in Castle Rock, Colorado.


C.
At the assigned place and time the undersigned called the matter for hearing.  As a preliminary matter, the Motion for Admission Pro Hac Vice on behalf of Kathryn E. Shef-field, Esq., was granted.


D.
The matter then proceeded to hearing.  During the course of the hearing, Exhibits 1, 2, 3, 8, 9, 10, and 11, were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.


E.
In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended deci-sion.

II.
FINDINGS OF FACT

A.
Linda S. Jay, the Complainant in this proceeding, resides at 1510 South Tomichi Drive, Franktown, Colorado, in a subdivision referred to as Russellville.  Jay began receiving residential telephone service from Respondent U S WEST at this address in late June, 1993.  Jay added a teen line residential line in July of 1993.  Jay con-tinues to subscribe to single-party, residential service for both access lines, the main residential line, and the teen line.  As of the date of the hearing, Jay was cur-rent in her payments to U S WEST.


B.
When Jay talked with U S WEST about commencing service at the Tomichi address in Russellville, she was not told of any mileage or distance charges that would be added to the basic charges for single-party residential service.  When service to Jay began she was not charged the mileage charge then in effect under applicable tariffs.  This was a mistake by U S WEST.  However, commencing November, 1993, U S WEST billed Jay an additional monthly charge of $24, $12 for each access line.  This charge has remained to date.  The additional $12 per access line charge in accordance with U S WEST's Exchange and Network Services tariff, Colorado PUC No. 8, § 5.1.6.D.  This tariff was filed effective September 24, 1991, but was phased in over a two-year period by U S WEST.  The $12 per month per access line increment is the correct charge under U S WEST's currently effective tariffs.


C.
Jay also applied for a credit which was being offered to certain U S WEST customers whose phone bills were going up due to the implementation of the new zone increment charges.  Jay was told that she was not eligible for the credit because she had a formal complaint proceeding underway with the Public Utilities Commission.  Jay was not eligible under the criteria for the refund program established by the Commission since had she been properly charged a distance charge when her service was estab-lished, her telephone bill would have been reduced under the new zone increment charges.

III.
DISCUSSION

A.
Jay raises three primary contentions.  First, she claims that since she was misquoted the proper rate for the teen line that she should not have to pay the distance charge for the second line.
  However, the Supreme Court has precluded the Commission from offering relief in this sort of situation.  In Denver & Rio Grande Western Rail-road v. Marty, 143 Colo. 496, 353 P.2d 1095 (1960) it held that a misquotation of rates is not an excuse for the customer to pay either less or more than the rate on file.  While this can work harshly on someone such as Jay who was underquoted a rate, it also works to protect an individual who was misquoted a rate higher than the applicable one.  In any event, a misquotation of a rate is not a justification to not pay the tariffed charge.


B.
Jay's second main contention is that the distance incre-ment charge is discriminatory.  She states that since it is not charged statewide it is discriminatory.  In addi-tion, Jay notes that the density of the subscribers on the lines is not a factor when considering the increment charge.


C.
Jay's first prong is factually incorrect.  The zone increment charges are statewide, although the amount var-ies with the distance from the central office and the size of the central office.  However, it varies uni-formly.


D.
Jay's other discrimination claim essentially raises the notion that it is unfair to treat lightly populated and densely populated areas the same based only on distance from the central office.  However, Jay has failed to carry her burden of proof in establishing that the costs are discriminatory.  While there was some indication that there may be clusters of users close to Jay, she did not establish that U S WEST was treating customers differ-ently without regard to their different costs.  Jay pro-duced no evidence of actual costs that would be suffi-cient to support a finding about the costs of service.  While the U S WEST zone increment structure is perhaps an oversimplification of the difference in costs incurred by U S WEST due to distance from the central office, it is rationally based.  Other things being equal, costs do vary with distance.  In the absence of more specific evi-dence concerning costs, the claim of discrimination can-not be upheld.  


E.
Finally, Jay's third claim, that she is entitled to a refund under the phase-in program, must fail because she does not meet the criteria established for the credit.

IV.
CONCLUSIONS

A.
Jay has not been overcharged for residential service at 1510 South Tomichi Drive, Franktown, Colorado.


B.
Jay has failed to establish that the rates charged to her for residential telephone service are discriminatory.


C.
Jay does not qualify for a credit due to the restructur-ing of the base rate area zones commenced in 1991.


D.
The complaint should be dismissed.


E.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

V.
ORDER


A.
THE COMMISSION ORDERS THAT:



1.
Docket No. 94F-117T, being a complaint of Linda S. Jay, Franktown, Colorado, against U S WEST Communi-cations, Inc., is dismissed.



2.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.



3.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the par-ties, who may file exceptions to it.




a.
IF NO EXCEPTIONS ARE FILED WITHIN 20 DAYS AFTER SERVICE OR WITHIN ANY EXTENDED PERIOD OF TIME AUTHORIZED, OR UNLESS THE DECISION IS STAYED BY THE COMMISSION UPON ITS OWN MOTION, THE RECOM-MENDED DECISION SHALL BECOME THE DECISION OF THE COMMISSION AND SUBJECT TO THE PROVISIONS OF § 40-6-114, C.R.S.




b.
IF A PARTY SEEKS TO AMEND, MODIFY, ANNUL, OR REVERSE BASIC FINDINGS OF FACT IN ITS EXCEP-TIONS, THAT PARTY MUST REQUEST AND PAY FOR A TRANSCRIPT TO BE FILED, OR THE PARTIES MAY STIP-ULATE TO PORTIONS OF THE TRANSCRIPT ACCORDING TO THE PROCEDURE STATED IN § 40-6-113, C.R.S.  IF NO TRANSCRIPT OR STIPULATION IS FILED, THE COM-MISSION IS BOUND BY THE FACTS SET OUT BY THE ADMINISTRATIVE LAW JUDGE AND THE PARTIES CANNOT CHALLENGE THESE FACTS.  THIS WILL LIMIT WHAT THE COMMISSION CAN REVIEW IF EXCEPTIONS ARE FILED.


4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commis-sion for good cause shown permits this limit to be exceeded.







THE PUBLIC UTILITIES COMMISSION







   OF THE STATE OF COLORADO







_______________________________







       Administrative Law Judge
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    � The credit was available only to individuals whose phone bill increased by at least $10 a month due to the restructuring.


    � Jay does not contest the distance charge on the primary line, at least under the theory of misquoted rates.





