





(Decision No. R94-1408)


BEFORE THE PUBLIC UTILITIES COMMISSION


OF THE STATE OF COLORADO


* * *

APPLICATION OF METRO TAXI, FOR  )

AN ORDER OF THE COMMISSION      )      DOCKET NO. 94M-527CP

EXEMPTING DRIVER MICHAEL F.     )

WOOLERY, FROM THE REQUIREMENT OF)     RECOMMENDED DECISION OF

PART 391.41(b)(10)(EYESIGHT) OF )    ADMINISTRATIVE LAW JUDGE

THIS COMMISSION'S MOTOR CARRIER )   LISA D. HAMILTON-FIELDMAN

SAFETY RULES.



           GRANTING WAIVER


- - - - - - - - - - - - - - - - -


Mailed Date:  November 1, 1994


- - - - - - - - - - - - - - - - -



Appearances:  Michael F. Woolery, Driver






 Applicant; and





    No appearance for Applicant






 Metro Taxi.


STATEMENT

By this verified application, Metro Taxi seeks an order of the Commission exempting driver Michael F. Woolery from the eyesight requirements of the Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41(b)(10)(1993), applied by the Commission to Colorado carriers in Rule 1 of the Commission's Safety Rules and Regulations for Common Carriers by Motor Vehicle, 4 CCR 723-15.  The application was scheduled for hearing at 9:00 a.m. on October 11, 1994, in a Commission hearing room.  No interventions or protests were filed.


At the scheduled date and time the docket was called for hearing.  Driver Applicant Michael Woolery appeared and gave sworn testimony; Company Applicant Metro Taxi did not appear.  During the course of the hearing, Exhibits 1 through 3 were offered and admitted into evidence.


Pursuant to § 40-6-109, C.R.S., the administrative law judge hereby transmits to the Commission the record in this docket and this written recommended decision.


FINDINGS AND CONCLUSIONS

Michael F. Woolery suffers from strabismus in his left eye, and has had the condition his whole life.  As defined by the American Heritage Dictionary, Second College Edition, strabismus is "[a] visual defect in which one eye cannot focus with the other on an objective because of imbalance of the eye muscles."  Because of this defect, Mr. Woolery relies almost exclusively on his right eye, although he can see shapes, figures, and colors with his left eye.  Mr. Woolery has been told that his condition cannot be fixed with corrective lenses, but that he should wear shatterproof sunglasses so that there is less risk of damage to his right eye.  Mr. Woolery has also been told that he should use his left eye as much as possible to reduce the strain on his right eye.


Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41(b) sets forth the requirements which must be met for a person to be deemed physically qualified to drive a motor vehicle.  Among those requirements, subsection (10) requires that a person have


distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, field of vision of at least 70 degrees in the horizontal meridian in each eye, and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.

The only one of these requirements met by Mr. Woolery's left eye vision is that of color recognition.


Rule 8.2 of the Commission's Safety Rules and Regulations for Common Carriers by Motor Vehicle, 4 CCR 723-15 provides for the waiver of driver qualifications upon written application by the motor carrier and the driver and "if not contrary to law."  Since the Commission is charged with the protection of the public safety through the regulation of motor carriers, a waiver of driver qualifications would clearly be contrary to law if it did not protect the public safety.


Mr. Woolery was previously a taxi cab driver in Wichita, Kansas, and he had no incidents there involving his driving.  While he has had a couple of accidents in his driving career, he has had no such problems in the last ten years.  Exhibit 3, a copy of Mr. Woolery's driving record since he received his Colorado license on December 28, 1991, shows only one conviction, for defective vehicle, in Wheat Ridge, Colorado, on July 21, 1993.  Mr. Woolery testified that he can see well enough out of his left eye to be able to use it to get off the road safely if some emergency damaged his right eye while he was driving.


This evidence demonstrates that Mr. Woolery has learned to compensate for his problematic left eye so that he can function effectively in a motor vehicle without creating an added risk to public safety.  Therefore, Mr. Woolery should be granted a waiver so that he may operate a taxi in Colorado.  However, medical conditions do change.  Therefore, the waiver should be of limited duration, renewable upon Mr. Woolery's again making application and meeting the Commission's requirements for such a waiver.


ORDER
THE COMMISSION ORDERS THAT:


1.
Metro Taxi and Michael F. Woolery are granted a waiver of the requirements of the Federal Motor Carrier Safety Regulations set forth at 49 CFR § 391.41(b)(10) (1993), applied by the Commission to Colorado carriers in Rule 1 of the Commission's Safety Rules and Regulations for Common Carriers by Motor Vehicle, 4 CCR 723-15 as applied to Mr. Woolery for a period not to exceed one year from the effective date of this Decision.  If the medical condition of Mr. Woolery's eyes changes prior to the expiration of that one year period, Mr. Woolery must contact the Commission for reconsideration of his eligibility for the waiver.


2.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.


3.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



a.
IF NO EXCEPTIONS ARE FILED WITHIN 20 DAYS AFTER SERVICE OR WITHIN ANY EXTENDED PERIOD OF TIME AUTHORIZED, OR UNLESS THE DECISION IS STAYED BY THE COMMISSION UPON ITS OWN MOTION, THE RECOMMENDED DECISION SHALL BECOME THE DECISION OF THE COMMISSION AND SUBJECT TO THE PROVISIONS OF § 40-6-114, C.R.S.



b.
IF A PARTY SEEKS TO AMEND, MODIFY, ANNUL, OR REVERSE BASIC FINDINGS OF FACT IN ITS EXCEPTIONS, THAT PARTY MUST REQUEST AND PAY FOR A TRANSCRIPT TO BE FILED, OR THE PARTIES MAY STIPULATE TO PORTIONS OF THE TRANSCRIPT ACCORDING TO THE PROCEDURE STATED IN § 40-6-113, C.R.S.  IF NO TRANSCRIPT OR STIPULATION IS FILED, THE COMMISSION IS BOUND BY THE FACTS SET OUT BY THE ADMINISTRATIVE LAW JUDGE AND THE PARTIES CANNOT CHALLENGE THESE FACTS.  THIS WILL LIMIT WHAT THE COMMISSION CAN REVIEW IF EXCEPTIONS ARE FILED.


4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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