






(Decision No. R94-184-I)


BEFORE THE PUBLIC UTILITIES COMMISSION


OF THE STATE OF COLORADO


* * *

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE) 

AND NECESSITY PUC NO. 2378 & I,  )

FROM KAREN J. MATHIS, RECEIVER   )      DOCKET NO. 93A-620CP-

FOR YELLOW CAB COOPERATIVE       )              Transfer

ASSOCIATION, D/B/A YELLOW CAB,   )

INC., TO TFG DENVER TRANSPORTA-  )

TION, INC.



   )

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE)

AND NECESSITY PUC NOS. 174 & I,  )

180 & I, 1198, 150 & I, 4302,    )

177 & I, AND CONTRACT CARRIER    )      DOCKET NO. 93A-621CP-

PERMIT NO. B-8254 FROM KAREN J.  )             Transfer

MATHIS RECEIVER FOR YELLOW CAB   )

COOPERATIVE ASSOCIATION,         )

D/B/A BOULDER YELLOW CAB, INC.,  )

TO BOULDER TRANSPORTATION, INC.  )

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE)

AND NECESSITY PUC NOS. 174 & I,  )

180 & I, 1198, 150 & I, 4302,    )

177 & I, AND CONTRACT CARRIER    )      DOCKET NO. 93A-622CP-

PERMIT NO. B-8254 FROM KAREN J.  )             Transfer

MATHIS RECEIVER FOR YELLOW CAB   )

COOPERATIVE ASSOCIATION,         )

D/B/A BOULDER YELLOW CAB, INC.,  )

TO BOULDER TRANSPORTATION, INC.  )

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE)

AND NECESSITY PUC NOS. 174 & I,  )

180 & I, 1198, 150 & I, 4302,    )

177 & I, AND CONTRACT CARRIER    )      DOCKET NO. 93A-623CP-

PERMIT NO. B-8254 FROM KAREN J.  )             Transfer

MATHIS RECEIVER FOR YELLOW CAB   )

COOPERATIVE ASSOCIATION,         )

D/B/A BOULDER YELLOW CAB, INC.,  )

TO BOULDER TRANSPORTATION, INC.  )

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE)

AND NECESSITY PUC NOS. 174 & I,  )

180 & I, 1198, 150 & I, 4302,    )

177 & I, AND CONTRACT CARRIER    )      DOCKET NO. 93A-624CP-

PERMIT NO. B-8254 FROM KAREN J.  )             Transfer

MATHIS RECEIVER FOR YELLOW CAB   )

COOPERATIVE ASSOCIATION,         )

D/B/A BOULDER YELLOW CAB, INC.,  )

TO BOULDER TRANSPORTATION, INC.  )

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE)

AND NECESSITY PUC NOS. 174 & I,  )

180 & I, 1198, 150 & I, 4302,    )

177 & I, AND CONTRACT CARRIER    )      DOCKET NO. 93A-625CP-

PERMIT NO. B-8254 FROM KAREN J.  )             Transfer

MATHIS RECEIVER FOR YELLOW CAB   )

COOPERATIVE ASSOCIATION,         )

D/B/A BOULDER YELLOW CAB, INC.,  )

TO BOULDER TRANSPORTATION, INC.  )

FOR AUTHORITY TO TRANSFER        )

CERTIFICATE OF PUBLIC CONVENIENCE)

AND NECESSITY PUC NOS. 174 & I,  )

180 & I, 1198, 150 & I, 4302,    )

177 & I, AND CONTRACT CARRIER    )      DOCKET NO. 93A-626CP-

PERMIT NO. B-8254 FROM KAREN J.  )             Transfer

MATHIS RECEIVER FOR YELLOW CAB   )

COOPERATIVE ASSOCIATION,         )

D/B/A BOULDER YELLOW CAB, INC.,  )

TO BOULDER TRANSPORTATION, INC.  )

FOR AUTHORITY TO TRANSFER        )      

CERTIFICATE OF PUBLIC CONVENIENCE)                 

AND NECESSITY PUC NOS. 82, 13175,)

AND 278 & I FROM DENVER AIRPORT  )        

LIMOUSINE SERVICE, INC.,         )      DOCKET NO. 93A-627CP-

D/B/A DENVER AIRPORT SHUTTLE,    )            Transfer

INC., ACTING THROUGH KAREN J.    )       

MATHIS, ITS RECEIVER, TO DENVER  )      

AIRPORT EXPRESS, INC.

   )    

FOR AUTHORITY TO TRANSFER CERTI- )       

FICATE OF PUBLIC CONVENIENCE AND )            

NECESSITY PUC NO. 82 FROM DENVER )

AIRPORT LIMOUSINE SERVICE, INC., ) 

ACTING THROUGH KAREN J. MATHIS,  )

 DOCKET NO. 93A-628CP-

ITS RECEIVER, TO DENVER AIRPORT  )


  Transfer

EXPRESS, INC., AND FOR AUTHORITY )

TO ENCUMBER THE CERTIFICATE IN   )

FAVOR OF YELLOW CAB COOPERATIVE  )

ASSOCIATION.                     )

FOR AUTHORITY TO TRANSFER CERTI- )

  

FICATE OF PUBLIC CONVENIENCE AND )


 

NECESSITY PUC NO. 13175 FROM     )

DENVER AIRPORT LIMOUSINE SERVICE,)

  DOCKET NO. 93A-629CP-

INC., DBA DENVER AIRPORT SHUTTLE,)


   Transfer

INC., ACTING THROUGH KAREN J.    )

MATHIS, ITS RECEIVER TO DENVER   )

AIRPORT EXPRESS, INC.,           )

FOR THE AUTHORITY TO ENCUMBER    )

THE CERTIFICATE IN FAVOR OF      )

YELLOW CAB COOPERATIVE           )

ASSOCIATION.

FOR AUTHORITY TO TRANSFER        ) 
  DOCKET NO. 93A-630CP-

CERTIFICATE OF PUBLIC CONVENIENCE)

        Transfer

AND NECESSITY PUC NO. 2778&I     )

FROM DENVER AIRPORT LIMOUSINE    )

  INTERIM ORDER OF

SERVICE, INC., DBA DENVER AIRPORT)
   ADMINISTRATIVE LAW JUDGE

SHUTTLE, INC., ACTING THROUGH    )  
  MICHAEL R. HOMYAK

KAREN J. MATHIS, ITS RECEIVER    )    GRANTING MOTION TO COMPEL

TO DENVER AIRPORT EXPRESS, INC.  )         DISCOVERY AND TO

AND FOR AUTHORITY TO ENCUMBER THE)
   
SHORTEN RESPONSE TIME 


CERTIFICATE IN FAVOR OF YELLOW   )

CAB COOPERATIVE ASSOCIATION.     )


- - - - - - - - - - - - - - - - -


Mailed Date:  February 28, 1994


- - - - - - - - - - - - - - - - -


STATEMENT, FINDINGS AND CONCLUSIONS

On February 11, 1994 Staff of the Colorado Public Utilities Commission (Staff) filed a Motion to Compel Discovery and to Shorten Response Time.  Staff seeks an order that compels TFG Denver Transportation, Inc., Boulder Transportation, Inc., and Denver Airport Express, Inc., (Collectively Transferees); to respond to Staffs Discovery Requests and for Shortening of Response Time to the Motion to Compel, to February 15, 1994, at five p.m.


Staff states that it has submitted its First Set of Interrogatories and First Request for Production of Documents to each of the Transferees on January 25, 1994.


The Transferees responded to Staff's above First Discovery Requests by stating that it was not clear whether the Yellow Cab Cooperative Association board of directors would affirm or reject the transfer agreements and whether the stay provisions of § 362 of the Bankruptcy Code, 11,U.S.C.S. would apply to this proceeding.  The Transferees further stated that they would neither respond nor object to Staff's First Discovery Requests, based on the above uncertainties.


Staff argues that while § 362 of the Bankruptcy Code, 11,U.S.C.S. provides for an automatic stay of certain proceedings, paragraph (b)(4) of § 362 provides that the stay does not apply to "the commencement or continuation of an action or proceedings by a governmental unit to enforce such governmental units' police or regulatory power."  Staff argues that the proposed sale of assets and Commission approval, in these proceedings is a regulatory power of the Commission covered under the above "regulatory exception". 


Staff points out that hearings are scheduled in these dockets for March 17, 22, and 23, 1994.  Moreover, that Staff is required to file its lists of witnesses and exhibits on or before February 25, 1994.  Staff contends that, without timely responses to its first discovery requests, it will be unable to adequately file its lists of witnesses and exhibits by February 25, 1994.  Staff requests that the transferees should be given five days from the date this motion is granted to fully respond to Staff's First Set of Interrogatories and First Request for Production of Documents, submitted to each transferee.


On February 15, 1994 the Transferees filed response to Staff's Motion to Compel Discovery.  The Transferees contend that the "police and regulatory power" exception to § 362 of the Bankruptcy Code does not apply to these proceedings and the automatic stay of these proceedings contained in § 362 (a)(3) of the Bankruptcy Code prevents further proceedings in this matter.  The Transferees also contend that the previously appointed state court receiver has no further capacity in this matter, and these proceedings must await the Transferors' election to affirm or reject the transfer agreements which are the subject matter of these cases.  


It is found and concluded that the "police and regulatory power" exception found in paragraph (b)(4) of § 362 of the Bankruptcy Code, ll,U.S.C.S. applies to these proceedings' thus the automatic stay provisions contained in § 362 of the Bankruptcy Code does not apply herein.


The Transferees allege that the receiver appointed under Rule 66 of the Colorado Rules of Civil Procedure, has been relieved of all responsibilities, and therefore this application  filed by the receiver cannot proceed.  It is found that this contention raises serious concerns as to the efficacy of this proceeding.  Accordingly, this issue should be properly raised, with confirming documentation, in these matters.


It is concluded that Staff's Motion to Compel Discovery and to Shorten Response Time should be granted and that the Transferees will be ordered to fully respond to such discovery within five days of the mailing of this decision and order.


ORDER

IT IS ORDERED THAT:


1.
The Motion to Compel Discovery and to Shorten Response Time, filed on February 11, 1994 by Staff of the Colorado Public  Utilities Commission is granted.


2.
TFG Denver Transportation, Inc.; Boulder Transportation, Inc.; and Denver Airport Express, Inc. shall fully Respond to the First Set of Interrogatories and First Request for Production of Documents submitted to them on January 25, 1994 by Staff of the Public Utilities Commission, within five days of the mailing of this decision and order.


3.
This Order is effective forthwith.







THE PUBLIC UTILITIES COMMISSION







   OF THE STATE OF COLORADO







_______________________________







       Administrative Law Judge
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