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STATEMENT

BY THE COMMISSION:

This matter comes before the Colorado Public Utilities Commis-sion ("Commission") for consideration of motions for consolidation filed by Metro Taxi, Inc. ("Metro"); Intervenors Yellow Cab Cooper-ative Association, doing business as Yellow Cab Inc., and its divi-sion Denver Airport Limousine Service, Inc., doing business as Den-ver Airport Shuttle ("YCCA"); and Intervenors Aspen Limousine Serv-ice, Inc., doing business as Vans to Vail, Inc.; Mr. Burt Green, doing business as The Mountain Men, also known as Best Mountain Tours; and the City of Central City ("Aspen et al.").  These motions request that the Commission consolidate the above‑captioned applications for hearing and deliberation.


Responses to the various motions were filed by Commission Staff ("Staff"); TFG Denver Transportation, Inc., doing business as United Cab, Inc. ("United"); Freedom Cabs, Inc.; Cabs, Inc., doing business as Zone Cab Co.; and Colorado Transportation Services, Inc., doing business as American Cab Company of Denver, Inc. ("Colorado Transportation").  Generally, United and Colorado Trans-portation oppose the motions for consolidation.  Staff, Zone, and Freedom Cabs support, to one degree or another, the request for consolidation of these applications.  Now being duly advised in the matter, we will grant the motions consistent with the discussion herein.


The above‑captioned applications were recently filed with the Commission pursuant to the newly enacted statute, § 40‑10‑105(2), C.R.S., governing taxicab service
 which states:


(a)
The granting of any certificate of public conven-ience and necessity to operate a motor vehicle for hire as a taxicab within and between counties with a population of sixty thousand or greater based on the federal census conducted in 1990 or for the transportation of property shall not be deemed to be an exclusive grant or monopoly, and the doctrine of regulated competition shall prevail.


(b)
The commission has authority to grant more than one certificate of public convenience and necessity to operate motor vehicles as taxicabs within and between counties with a population of sixty thou-sand or greater based on the federal census con-ducted in 1990 or for the transportation of prop-erty over the same route or a part thereof or within the same territory or a part thereof if the commission finds that the present or future public convenience and necessity requires or will require such operation.

Each of these applications concerns a request for a certificate of public convenience and necessity ("CPCN"), or an extension of an existing CPCN, to provide taxicab service in the six Colorado coun-ties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson ("Denver metro area").  The service area proposed in each of these applications is virtually identical.


The motions by Metro, YCCA, and Aspen et al., taken in their entirety, request consolidation for essentially two reasons: (1) the Ashbacker doctrine requires consolidation; and (2) the pur-poses of judicial economy would be served by consolidating these applications.  We agree with both reasons.


In Ashbacker Radio Corp. v Federal Communications Commission, 326 U.S. 327 (1945), the Supreme Court ruled that an administrative agency is required to consider two or more pending applications for a license simultaneously, where the applications are mutually exclusive (i.e., where the grant of one would preclude the grant of the other).  The Court reasoned that where two bona fide  applica-tions are mutually exclusive, the grant of one without a hearing to both deprives the loser of the opportunity for a hearing.  Ashbacker, supra, at 333.  Ashbacker involved a situation of tech-nical mutual exclusivity‑‑the applications concerned licenses for broadcast stations on the same frequency, and the operation of one would have created intolerable interference with the other.  How-ever, as Metro pointed out in its brief, the courts have found that the Ashbacker principle also applies to cases involving economic exclusivity.  


For purposes of applying Ashbacker, the courts have found that economic exclusivity exists where market demand will not support all applications for a service, and where new entrants in a regu-lated market will adversely affect existing providers and, concomi-tantly, the public interest (i.e., by ultimately reducing the qual-ity or quantity of service available to the public).  Delta Air Lines, Inc. v. CAB, 275 F.2d 632 (D.C. Cir. 1959).  Accord: Carroll Broadcasting Co. v. FCC, 258 F.2d 440 (D.C. Cir. 1958).  In circum-stances involving economic exclusivity, principles of basic fair-ness require consolidated hearings for timely filed, competing applications.  Bio‑Medical Applications v. Dept. of Health, 370 So.2d 19 (Fla. App. 1979); Great Western Packers Express v. United States, I.C.C., 263 F.Supp. 347 (D. Colo. 1966).


We find that the Ashbacker doctrine is applicable to the pre-sent applications for new or extended taxicab authority.  In ruling upon the applications, the Commission will be required to make findings regarding the public need for additional taxicab service in the relevant service area.  Each of these applications involves the same service (taxicab authority) and virtually the same service area (the Denver metro area).  Therefore, it is highly likely that a Commission decision to approve one application will reduce the public need for the other proposals.  For example, examination of the public need for additional taxicab service in the Denver metro area will require consideration of factors such as the market demand for taxicab service, and to what extent additional authority may be granted without creating the potential for destructive com-petition.  Assuming that demand for taxicab service in the Denver metro area is finite, the grant of one application, based upon con-siderations of demand, will affect the need for the remaining applications.  Ashbacker and its progeny are intended to apply to this precise situation.


Furthermore, we agree with the parties that the purposes of judicial economy will be served by consolidation.  These applica-tions present significant common issues of fact and law:  The applicants propose the same service in virtually the same service area; and significant issues regarding the public convenience and necessity are common to each application proceeding (e.g., the structure of the market for taxicabs in the Denver metro area, the general public need for taxicab service, whether destructive compe-tition will result by the grant of one or more applications; etc.).  In addition, we note that there is a substantial overlap in iden-tity of parties in each application proceeding (e.g., the three existing carriers have intervened in each case).  We are persuaded that, in light of these commonalities, the resources of the parties and the Commission will be conserved by consolidation.


Therefore, we will grant the motions to consolidate consistent with the directives herein.  The above‑captioned cases shall be assigned for hearing to one Administrative Law Judge ("ALJ").  The ALJ shall conduct a prehearing conference at which all parties shall appear to establish a new procedural schedule in this consol-idated proceeding.


The ALJ shall schedule and conduct separate hearings to con-sider all issues related to public need for new taxicab service in the Denver metro area.  Issues related to public need include, but are not necessarily limited to:  (1) what is the market structure for taxicab service; (2) what is the market demand for taxicab service; and (3) will the grant of one or more applications result in destructive competition.  Any party to any of the above‑ captioned proceedings, both applicants and intervenors, who wishes to present evidence or comment regarding the public need for taxi-cab service in the Denver metro area shall do so at this separate hearing (or hearings).


Apart from the hearing on public need, the ALJ shall also schedule and conduct hearings at which the individual merits of each application shall be heard.  That is, the ALJ shall schedule and reserve specific dates at which evidence and comment regarding the individual merits of each application shall be heard.  Parties who intend to present evidence or comment directed at the merits of

individual applications shall do so at these scheduled hearings.


YCCA, as part of its motion to consolidate, also requested that the present schedule be vacated and reset.  We refer this mat-ter to the ALJ for resolution in light of our present order of con-solidation.


All issues relating to these applications, including proce-dural questions, which are not addressed in this order (e.g., whether the doctrine of regulated monopoly or regulated competition applies to requests to provide service between the Denver metro area and outlying counties, the necessity of prefiled testimony) shall be considered by the ALJ under appropriate procedures.  After conducting hearings regarding public need and the individual merits of each application, the ALJ shall issue a recommended decision on all relevant issues in accordance with the provisions of § 40‑6‑109, C.R.S.


Staff, on September 29, 1994, filed its motion for leave to file out of time its response to the motions to consolidate.  Good cause having been stated, the motion will be granted.

THEREFORE THE COMMISSION ORDERS THAT:

1.  The above‑referenced motions to consolidate are granted consistent with the discussion herein.


2.  This consolidated proceeding is assigned to an Administra-tive Law Judge for the Colorado Public Utilities Commission for further action consistent with the above discussion.


3.  The motion for leave to file out of time the response to motions to consolidate by Commission Staff is granted.


This Order is effective on its Mailed Date.


ADOPTED IN SPECIAL OPEN MEETING September 30, 1994.
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    � Prior to the enactment of these provisions��the statute became effective on July 1, 1994��taxicab service in the Denver metro area was governed by the doctrine of regulated monopoly.  As such, no new applications for a certificate of public convenience and necessity ("CPCN") could be granted in the absence of a showing that existing taxicab service was substantially inadequate.  Rocky Mountain Airways, Inc. v Public Utilities Commission, 509 P.2d 804 (Colo. 1973).  The Denver metro area is presently served by three certificated taxi carriers: Metro, Yellow Cab, and Zone.  Metro and Zone are applicants for extended CPCNs in the present proceeding.


    � Zone proposes a service area slightly smaller than the six�county metro area, and United proposes to serve an area slightly larger than the Denver metro area.  However, for purposes of ruling on the motions to consolidate, these differences are insubstantial.





