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STATEMENT

BY THE COMMISSION:

This docket comes before the Colorado Public Utilities Commis-sion ("Commission") for consideration of Current, Inc.'s ("Cur-rent") Motion for Reimbursement of Attorneys Fees and Costs and United Parcel Service's ("UPS") Response to Request for Attorneys' Fees and Costs.
  For the reasons set forth below, we remand the matter to the administrative law judge for hearing on certain aspects of the motion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.  Legal Authority for Awarding Fees and Costs.

Current requests that this Commission enter an order directing UPS reimburse Current its attorneys and expert witness fees and its costs.  The Commission's authority to award fees and costs is well-established.  Mountain States Telephone & Telegraph Co. v. Public Utilities Commission, 576 P.2d 544 (Colo. 1978);  Colorado-Ute Electric Association v. Public Utilities Commission, 602 P.2d 861 (Colo. 1979).
  To award attorneys fees and costs, the Commission generally requires that the following be established:


1.  The party represented the general consumers interests.


2.
The party's presentation materially assisted the Commis-sion.


3.
The party's costs and fees are reasonable.

We find that Current has established the first, second, and por-tions of the third prong of this three-prong test.  We remand the case for an evidentiary hearing on certain other portions of the third prong.

B. Current Represented General Consumer Interests.

Current argues that it represented general consumer interests in this proceeding.  Specifically, Current asserts that the general consumer interest was benefited by the Commission's rejection of the proposed rate increase and that the rejection was based in part on Current's arguments concerning non-labor expenses.  This is cor-rect.  In Decision No. C94-1115, the Commission rejected UPS's pro-posed rate increase because, in part, it failed to carry its burden of persuasion that its non-labor expenses increased.  At the hear-ing, Current cross-examined UPS's witness on this point and asserted the argument in its statement of position and other plead-ings.  We find that Current's successful defense against the pro-posed rate increase is clearly in the general interest of consum-ers.  Larry O'Bryant v. U S WEST Communications, supra and cases cited therein.


Current also asserts that its arguments regarding the impor-tance of package weight and allocation of accessorial costs was of general consumer interest.  We agree.  Current argued at hearing and on exceptions to this Commission that UPS failed to account for the effect of weight when allocating costs between the business and residential rate classes.  Current contends that if weight is accounted for, business customers would bear a greater share of the costs because business packages are, in general, heavier than resi-dential packages.  We concluded that this argument was not logi-cally or persuasively answered by UPS.


Similarly, Current persuasively argued that UPS failed to explain why UPS's allocation of accessorial cost based on the num-ber of packages resulted in a fair allocation of those costs.  Again, we agreed with Current that UPS failed to carry its burden of persuasion on this issue.


We find and conclude that the issues raised by Current regard-ing the weight of packages and allocation of accessorial costs were of sufficient general consumer interest to justify an award of fees and costs.  If weight were in fact a significant contributor to costs as Current suggests, then UPS's allocation methodology may have resulted in an excessively high residential rate.  The resi-dential class clearly benefits from arguments that demonstrate that its rates are unjust and unreasonable.  While the residential cus-tomers do not comprise all customers of UPS, we conclude that the residential rate class is an important customer class and, there-fore, it is appropriate to award Current fees and costs in raising this important issue.


 Similarly, an improper allocation of accessorial costs could result in an unfair allocation of costs between Colorado customers and interstate customers, and an unfair allocation of costs between the business and residential class.  A proper allocation of acces-sorial charges between intra and interstate customers is a general consumer interest to Colorado customers.  Moreover, a fair alloca-tion of these costs is important to business and residential custo-mers.


UPS argues that Current was pursuing its own individual inter-ests in this case and not general consumer interests.  UPS refers us to the fact that Current did not intervene on behalf of all ratepayers, nor could it.  UPS also distinguishes Current from entities such as the Colorado Municipal League ("League") that have received awards for attorney fees in past cases.  UPS argues that, in distinction to Current, the League represents general consumer interests.  UPS also notes that Current only challenged rate sched-ules related to its business.


We find and conclude that the fact that Current did not and could not intervene on behalf of other ratepayers is not disposi-tive.  The question is whether Current addressed issues of general consumer interest.  For the reasons discussed above, we find and conclude that Current's presentation addressed issues of general consumer interests.


We also disagree that the League is distinctly different.  Municipalities represented by the League participate in Commission proceedings to protect their own private interests.  At times, their private interests coincide with interests of other rate-payers, and, at other times, they do not.
  We also note that legal requirements for standing to intervene generally require the party have some legally protected interest--that is, some personal stake--in the proceeding in order to intervene.


Our decision here is consistent with our decision in Larry D. O'Bryant v. U S WEST Communications, Inc., Case No. 6402, in which we addressed the need for consumer participation and appropriate-ness of attorneys fee awards in such cases.


We need to encourage consumer representation, and to emphasize that public interest litigation is just as important and just as serious as the litigation performed by paid, privately-retained law firms.  As discussed, this case is a good example of private attorneys filling an important role in defending the public and consumer interest.

Decision No. C93-39, p.44.  Again, the relevant inquiry is not that this is an individual consumer, but rather the consumer's partici-pation addressed general consumer interests.


Finally, Current is not foreclosed from recovering fees and costs because its arguments related only to certain rates or classes of customers.  Current's presentation regarding the overall rate increase clearly affects all UPS customers and, therefore, is an issue of general consumer interest.  Similarly, Current's argu-ments regarding the allocation of accessorial charges was relevant to the intra/interstate allocation of costs.  The fairness of such allocation affects all Colorado customers.


To the extent UPS argues that Current's arguments relating to weight of packages or the allocation of accessorial charges between residential and business customers addressed only interests of residential customers and, therefore, were not issues of general consumer interests, we conclude that these issues addressed a suf-ficiently important consumer interest to warrant recovery of fees and costs.  We come to this conclusion for several reasons.  First, we believe that it is inappropriate to foreclose award of fees and costs simply because less than all ratepayers benefit from a party's participation.  For example, under such a limitation, a residential customer who raises an important issue that affects only residential ratepayers, but the residential rate class com-poses 98 percent of the customers of the service at issue, is fore-closed from recovering fees and costs even though the customers' participation benefited a large portion of consumers.


The Commission is not aware of any private party that repre-sents all customer interests where issues of rate design are at issue.  In contrast to a revenue requirements case where generally all consumers benefit from the efforts of a party who successfully advocates a reduction in revenue requirement, rate design issues such as raised by Current generally are a matter of making an adjustment to one rate and making an offsetting adjustment to another rate class or service.  While a party's contribution bene-fits less than all classes of customers, the contribution may be of such quality and import to a class of customers that it is appro-priate that the cost of such participation be carried by other customers.  We find and conclude that such circumstances exist in this case.


Finally, we note that the award of fees and costs at issue here are not paid for by any customer unless and until UPS requests a rate increase.  At that time, costs of this award can be allo-cated to rate classes if it is determined that the costs are prop-erly chargeable to only one class of customers.
  We make no deter-mination here that such an allocation is appropriate.  We simply conclude that Current's participation benefited a sufficiently important general interest to justify an award of fees.

C.
Current's Presentation Materially Assisted the Commission and Was of Substantial Quality.

Current asserts that its presentation materially assisted the Commission and was of substantial quality.  UPS does not contend otherwise.  The Commission finds and concludes that Current's pres-entation materially assisted the Commission.  Current's presenta-tion was relied upon in every respect in reaching our decision in this case.  Moreover, Current's presentation was of substantial quality.  It was well presented, supported by expert testimony, and persuasive.

D.  Reasonableness of Fees and Costs.

Current submitted affidavits and invoices to support its claim that its attorney fees, expert witness fees, and costs are reason-able.  UPS does not dispute that the hourly rate for attorney time is reasonable, or that the $1,962.30 in costs is unreasonable.  However, UPS does take issue with the number of hours of attorney time devoted to this proceeding, including time for preparation of Current's Motion for Reimbursement of Attorney Fees and Costs.  UPS further disputes the fees paid to Current's expert, Mr. Cwelich.


We will remand this docket for a hearing on the reasonableness of the attorney time devoted to this proceeding, including time incurred in preparation of, and litigation on remand concerning, the Motion for Reimbursement of Attorney Fees and Costs.  Further, the hearing will address the reasonableness of Mr. Cwelich's fees, including the appropriateness of awarding his time and costs incurred in this hearing on remand.

THEREFORE THE COMMISSION ORDERS THAT:

This docket is remanded for hearing on the reasonableness of attorneys fees and expert witness fees consistent with the discus-sion herein.


This Order is effective on its Mailed Date.


ADOPTED IN OPEN MEETING October 26, 1994.
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COMMISSIONER VINCENT MAJKOWSKI







DISSENTING.

COMMISSIONER VINCENT MAJKOWSKI DISSENTING:

In Decision No. R94-560, dated May 9, 1994, the Administrative Law Judge recommended the proposed United Parcel Service, Inc. ("UPS"), rate increase for transportation of packages and parcels within Colorado be approved.  These were also reviewed by Trial Staff and Advisory Staff of the Commission who also concluded that the rates were just and reasonable and in the public interest.


On exceptions filed by Current, Inc. ("Current"), to Recom-mended Decision No. R94-560 my colleagues in Decision No. C94-942, dated July 13, 1994, granted, in part, Current's exception and remanded it to the Administrative Law Judge for further proceeding.  I dissented to that majority opinion.  Decision No. C94-1115, dated August 31, 1994, granted in part UPS's Motion to Set Aside Order on Exceptions.  However, UPS's alternative request to approve said tariff was denied.  Again, I dissented with the majority on this decision.


Now comes Current's Motion for Reimbursement of Attorney's Fees and Costs.  Once again I dissent from the majority opinion for the following reasons.  Contrary to my colleagues, I do not agree.


I disagree that Current represented general consumer inter-ests.  Current pursued its own business interests in the case and not the public interest.  Current took a position which favored its own business study.  I see no reason why this Commission should require UPS or its customers to pay for expenses of a private liti-gant to pursue its own interests.  Moreover, I disagreed with Cur-rent's position regarding the rate increases and, therefore, con-clude that it's presentation did not materially assist me in reach-ing my decision.  For these reasons, I would deny the Motion for Reimbursement of Fees and Costs and I would not remand the case to the Administrative Law Judge for further proceedings.
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    � UPS and Current filed a stipulation in which it was mutually agreed that UPS would have three days after Current filed supplemental material in support of its Motion for Reimbursement in which to file a response to the motion.  UPS's response was timely filed pursuant to the stipulation.


    �. Authority to award fees and costs is governed by § 40-6.5-105, C.R.S., if the Colorado Office of Consumer Counsel ("OCC") intervenes.  The OCC did not intervene in this case.


    � UPS notes that in Colorado-Ute Electric Association v. Public Utilities Commission, 602 P.2d 861 (Colo. 1979), that the Commission in that case required the party requesting fees and costs establish that its participation was exceptional.  We equate that standard with the criteria in § 40-6.5-105(1)(e), C.R.S., that the party requesting recovery of fees and costs demonstrate that the presentation was of "significant quality."


	As we held in O'Bryant v. U S WEST Communications, Docket No. 6402, Decision No. C93-39, there are no statutory restrictions on the criteria we use to award fees and costs.  The Commission has the authority of the legislature, unless that authority is limited by statute.


	We do not determine here if such a standard is necessary or appropriate in this case.  Rather, we conclude that even if such a standard were applied, it has been met in this case.  See section C of this decision.  We also note in this regard, that UPS does not allege that Current's presentation was not exceptional or of substantial quality.


    � UPS moved 1,712,958 residential packages in Colorado in the fiscal year ending June 1993.


    � For example, in City of Lakewood, et al. v. Public Utilities Commission, Denver District Court Civil Action No. 89CV992, decision dated January 2, 1990 (PUC Application Nos. 39299 and 39349), several municipalities argued that they, and not the general public, were the proper beneficiaries of uncollected refunds.


    � See Rule 64, Commission Rules of Practice and Procedure, 4 CCR 723-1.


    � UPS argues that all UPS customers will bear Current's fees and costs when it increases its rates after January 1, 1995, when it becomes deregulated.  The argument seems hardly persuasive here.  Whether these costs should and will be allocated to all classes of customers or only to certain classes will be left up to UPS, and not this Commission or UPS customers, to decide.





