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BY THE COMMISSION:  

A.
This matter comes before the Colorado Public Utilities Commission ("Commission") to consider applications for rehearing, reargument, or reconsideration ("applications") filed by U S WEST Communications, Inc. ("U S WEST"); El Paso County Telephone Company ("El Paso"); and the Colorado Office of Consumer Counsel ("OCC").  For the reasons set forth below, we clarify Rule 24.3, and, as clarified, we will deny the applications.

II.
seq level1 \h \r0 DISCUSSION

A.
Comments of El Paso.

1.
El Paso essentially reasserts arguments which this Commission carefully reviewed and addressed in prior decisions, including Decision No. C94-1157.  For this reason, we address only briefly again the arguments here.

2.
El Paso asserts that § 40-15-203.5, C.R.S., mandates that small local exchange carriers ("LECs") be excluded from the service quality rules we adopt here.  We again state that the interpretation urged by El Paso requires us to ignore the express statutory terms of this statute.  Subsection 203.5 expressly requires that any relaxed regulatory treatment must be consistent with our responsibility to ensure service quality.  The proposed rules do precisely that.  The rules ensure service quality and, at the same time, provide less regulatory oversight for small LECs than large LECs.  This is precisely the balance that we believe the legislature sought in this statute.

3.
El Paso argues that the Commission must proceed by adjudication and not by rulemaking.  This is not correct.  The Commission establishes industry-wide standards of service quality in these rules.  Customers, whether they live in the urban centers or the rural exchanges, have the right to know the terms and conditions under which they can expect service.  When the Commission establishes a policy of general applicability, as it  does here, it must proceed by rulemaking.  Office of Consumer Counsel v. Public Utilities Commission, 816 P.2d 278 (Colo. 1991).  Moreover, the Commission has broad discretion to proceed either by rulemaking or by adjudication.  Charnes v. Robinson, 772 P.2d 62 (Colo. 1989); Security and Exchange Commission, 332 U.S. 194, 67 S.CT. 1575, 91 L.Ed 1995 (1947).  The Commission concludes that customers, regardless of where they live and what telephone utility serves them, deserve comparable standards of service.  This is properly accomplished through rulemaking.

4.
El Paso's contention that the record does not support inclusion of small LECs in these rules misconstrues the purpose of the rules.  The purpose of the rules is to establish uniform standards of service quality to ensure fair and equitable treatment for all ratepayers, and to proactively address potential problems.  The record amply supports such a conclusion.

5.
El Paso argues that there is no analysis in conformance with § 40-15-203.5, C.R.S.  This argument has been thoroughly addressed in prior decisions.  We reaffirm here the rationale of those prior decisions.

6.
Finally, El Paso asserts that the Commission should include telecommunications providers in the rule.  We decline to do so at this time.  This rulemaking is limited to addressing standards for the provisioning of basic local exchange service.  Basic local exchange service can only be provided by LECs.  Therefore, exclusion of telecommunications providers is appropriate.  However, we may at some later date, and under a properly noticed proceeding, address standards for telecommunications providers.

B.
seq level2 \h \r0 Comments of U S WEST Communications, Inc.
1.
Time frames under Rule 24.2 and Rule 24.3.
a.
Rule 24.2 and Rule 24.3 set forth the time period by which a LEC is expected to provide basic local exchange service.  In cases where facilities are in place, a LEC must provide services no later than five working days from the date a service application is made.  When facilities are not in place, a LEC should provide service within 90 days.  If there are factors clearly beyond the control of the LEC, such as a municipality's delay in issuing a permit, the LEC can obtain an extension of 60 days more.  U S WEST argues that these time periods are inadequate, arbitrary, and have no basis in the record.  We disagree.

b.
First, setting a reasonable time period is a matter of judgment which balances the public's right to obtain timely telephone service with a recognition that the utility should have some reasonable time period in which to provision facilities.  In reaching that balance, it is also important to bear in mind that the utility is expected to manage its resources such that it has sufficient capacity to meet demand.  By allowing too long a period of time to provide service, we acquiesce to utility policies that fail to make timely provisions.  One of the purposes of these rules is to set policies that encourage readiness in the provisioning of service. 

c.
U S WEST testified that in most cases it can provide service within one day of the request for service.  This claim is supported by the testimony of Mr. Warren Wendling, Commission Staff Engineer.  We balance U S WEST's claim that the standard should be 14 days against the testimony in this record and the public's right to timely service.  In our judgment, 14 days to provide telephone service when all the facilities are in place is not acceptable.  Therefore, the request to modify Rule 24.2 is denied.

d.
Similarly, U S WEST requests that we modify Rule 24.3 to allow 150 days rather than 90 days to provide service when facilities are not in place.  Again, our judgment is that a utility should have sufficient facilities in place so that it does not need nearly half of a year before it provides basic telephone service.  As we have concluded here and in other decisions, basic telephone service is a critical and essential service in our society.  We heard compelling testimony from witnesses how their livelihood--and the livelihood of the people they call--depend directly on their ability to obtain basic local exchange service.  This 90-day period is supported by the testimony of Mr. Wendling and others, and it will be adopted.  

e.
We are also mindful of the OCC's allegation that this rule in some instances may favor a LEC which has been dilatory in provisioning capacity in its systems.  The OCC alleges that the rule will allow a utility 90 days to install facilities that should have already been in place.  For example, held service orders are occurring in established neighborhoods where most of the surrounding houses have service.  This occurs when a house is sold and telephone service is shut off, but because of a shortage of feeder or distribution capacity closer to the serving central office, the buyer may lose the line to an intervening customer.  Contrary to what we believe the public has the right to expect, that customer could be forced to wait up to nearly half of a year to obtain service under U S WEST's 150-day proposal.  We conclude that this is inconsistent with adequate service and that this delay should not occur in the absence of forces beyond the control of the utility.

f.
Moreover, these rules grant LECs additional time and other safeguards under certain circumstances.  Rule 24.3 grants the utility an additional 60 days' extension beyond the original 90 days if forces beyond the utility's control make compliance within the 90 days impossible.  Moreover, the remedies of Rule 24.4 and 24.5 regarding below-the-line treatment of costs and discounts for failure to meet this standard can be avoided by the utility if it establishes that it made all reasonable efforts to comply with this standard.

g.
Taken together, we conclude that the 90-day period is a fair and reasonable balance between the utility's need to have sufficient time to provision service where adequate facilities are not in place, and, on the other hand, the goal of encouraging provisioning of adequate spare capacity and the right of a customer to receive timely service.

h.
With respect to Rule 24.3, U S WEST requests that the letter notification be made an annual report rather than a letter for each request.  The decision to grant an additional 60-day automatic extension was a difficult and close question.  It can be easily abused if not monitored at some level.  To allow us to monitor this, we will require individual notification for each instance where the utility relies on this extension.

i.
The OCC requests that we modify Rule 24.3 to require that the utility send a copy of the letter to the Commission.  Under Rule 6.2.2, the LEC is already required to inform the customer in writing when it cannot provide the customer service within the time frames specified under these rules or if the expected date of service changes.  For example, if during the 90-day period the LEC becomes aware that it cannot provide service within the 90-day period, it must inform the customer of such fact and explain the circumstances for the delay.  This notification also applies to delays for reasons beyond the LEC's control, which entitles the utility to an automatic exemption under Rule 24.3.  To make clear that this notification under Rule 6.2.2 includes the utility's election to use the additional 60 days, we will clarify the language of Rule 24.3 by adding the following sentence which shall follow the last sentence of the second paragraph of Rule 24.3:

An election by the LEC to obtain an additional sixty days under this Rule 24.3 shall require notification to the customer that shall include all information required pursuant to Rule 6.2.2.  

j.
We also note that the proposed rules attached to Decision No. C94-1157 contain a redundant third paragraph that was retained by an editing error.  The last paragraph of Rule 24.3 will be deleted.

2.
seq level3 \h \r0 Remedies under Rule 24.4.1.
a.
U S WEST urges us to delete the remedies under Rule 24.4.1 because they are either contrary to law or an unnecessary duplication of statutory authority.  Specifically, U S WEST argues that the de-certification remedy is contrary to law.  We have previously discussed and rejected this contention in Decision No. C94-1157.  The Commission may de-certify a LEC if a utility is unwilling or unable to provide adequate service.  Public Service Company of Colorado v. Shaklee, 784 P.2d 314 (Colo. 1989).  By these rules, the Commission sets standards by which adequate telephone service is to be judged.  Chronic failure to meet these standards may be sufficient evidence that the utility is either unwilling or unable to provide adequate service.  If such an allegation is made, the utility will have an opportunity for a hearing at which it can respond to the allegations.

b.
U S WEST also refers us to a case in which the Commission held that construction of generation resources for energy utilities involves management discretion, and such decisions can only be reversed upon a showing of an abuse of management discretion.  The case is inapposite.  In Decision No. C94-1157, we concluded that this Commission has authority to ensure adequate service.  This clearly includes timely delivery of service.  To enforce these standards, we have an array of remedies upon which we may rely, including de-certification.  But we leave to management how best to marshall and allocate its resources to meet these standards.

c.
To the extent that the Company argues that the Commission cannot set standards by which service should be provided, we reject the claim.
  Moreover, we note that U S WEST and other utilities have argued in the past that the Commission should, as a better regulatory approach, develop standards of performance rather than issuing specific directives.
  These rules do precisely that.

d.
The company urges us to eliminate the other remedies because, if they are available by statute, there is no need to have them listed in the rules.  We disagree.  Like de-certification, these remedies serve to give fair notice to LECs of at least some of the remedies that the Commission may consider to correct held service orders.

3.
seq level3 \h \r0 Standards of good faith and other standards under
Rule 24.4.

a.
U S WEST argues that the standard of "striving in good faith" in Rule 24.4 is unclear.
  We disagree.  First, the standard of "good faith" is commonly used in Colorado statutes and regulations.  A search of the Colorado Revised Statutes discloses 659 references to the standard of "good faith."  The standard is used in a wide variety of contexts.  See, e.g.,  Stoecklin v. Johnson Electric, Inc. 849 P.2d 305 (Nev. 1993) (good faith used in Uniform Commercial Code); Amalgamated Bank of New York v. Marsh, 823 F. Supp. 209 (S.D.N.Y. 1993) (Uniform Fraudulent Conveyance Act); Cenac v. Murray, 609 So.2d 1257 (Miss. 1992) (Restatement (Second) of Contracts); Satellite Broadcasting Cable, Inc. v. Telephonica de Espana, 807 F. Supp. 210 (D.P.R. 1992) (implied in every contract as a standard of performance); Brown v. Board of Education, 978 F.2d 585 (10th Cir. 1993) (court decrees); Bolanos v. Madry, 609 So.2d 972 (La. 1992) (libel actions); Autohaus Brugger v. SAAB Motors, Inc., 567 F.2d 901 (9th Cir. 1978) (statute governing automobile dealers); In re Marshall, 108 BR 195 (Bank. C.D. Ill. 1989) (bankruptcy statutes); DeRosa v. Transamerica Title Ins. Co., 262 Cal. Rptr. 370 (Cal. 1989) (insurance law); Bedford v. Sussex Electric Construction Co., 382 A.2d 246 (Del. 1978) (mechanic liens statute); United States v. Kunkler, 679 F.2d 187 (9th Cir. 1982) (criminal law); State ex rel. Rich v. Bair, 365 P.2d 216 (Idaho 1961) (condemnation actions); Reich v. Newspapers of New England, 834 F. Supp. 530 (D.N.H. 1993) (employment law); Donovan v. Cunningham, 541 F. Supp. 276 (S.D. Tex. 1982) (securities).  

b.
The standard is one of reasonableness.  Goodman v. Turner, 512 A.2d 861 (R.I. 1986); Lumber Enterprises, Inc. v. Hansen, 846 P.2D 1046 (Mont. 1993); Hamlin v. Steward, 622 NE.2d 535 (Ind. 1993) (A good faith effort is one in which a reasonable person would determine to be a diligent effort under the circumstances.); Mahathiraj v. Columbia Gas of Ohio, Inc., 617 NE.2d 737 (Ohio 1992).  Indeed, it is related to the standard found in Rule 24.6 which requires below-the-line treatment of expenses of alternative services unless the LEC makes all reasonable efforts to meet the time frames.  The record in this proceeding establishes that the provisioning of alternative service is a complex problem.  As with the general standard of reasonableness, there is no simple formula that can be applied.  Rather than leave the provisioning of alternative service without any standards at all, we adopt a general standard used in other contexts.

c.
U S WEST argues that the phrase "alternative service that closely equates to basic local exchange service" in Rule 24.4 is unclear.  Clearly, party line service more closely equates to basic local exchange service than call forwarding or voice messaging.  Whether voice messaging is more like basic local exchange than is call forwarding is debatable, but not terribly crucial.  The Commission will give some flexibility to the LECs here.

d.
U S WEST argues that the rules limit what the company can charge for deregulated service.  This is not correct.  The rules neither direct LECs to provide deregulated services nor state what LECs may charge for these deregulated services.  A LEC may choose not to offer cellular service at all.  However, we can prescribe standards for what constitutes adequate basic local exchange service.  As we discussed in Decision No. C94-1157, a LEC does not meet this standard when, for example, it provides cellular service at its full cost which often exceeds $300 per month.

4.
seq level3 \h \r0 Below-the-line treatment of alternative service.

a.
U S WEST argues that the Commission cannot presume that costs of alternative services are below-the-line.  Again, we disagree.  Rules 24.2 and 24.3 set standards of performance for the provisioning of adequate telephone service.
  The Commission determines that adequate telephone service includes timely provisioning of that service.  When facilities are in place, the utility should provide that service in no more than 5 working days; when facilities are not in place, the utility should provide service in 90 days.  Delays beyond these time frames are generally not acceptable.
  Costs incurred by a utility to provide temporary service when it failed to provide timely service should not be paid for by ratepayers.

b.
U S WEST  refers us to Boise Water Corporation v. Idaho Public Utilities Commission, 555 P.2d 163 (Idaho 1976).  There, the Idaho supreme court upheld a decision by the state's commission that operations costs are presumed reasonable.  Interestingly, the court also upheld the commission's decision to presume below-the-line treatment for affiliated interest costs.  The court agreed with the commission that affiliated interest costs are less trustworthy than costs incurred in the ordinary course of business and, therefore, the commission could lawfully presume the costs unreasonable.

c.
We view the Boise Water Corporation case as supporting the presumption we adopt here in these rules.
  The Idaho commission apparently concluded that as a matter of policy it is appropriate to presume affiliated transaction costs should be treated as below-the-line unless affirmatively rebutted by the LEC.  The commission does not prohibit the company from recovering these costs if it can establish that these costs are fair and just.  It simply requires the utility to come forward and demonstrate in the record that the cost is recoverable.  

d.
In the case before us, we also believe that, as a matter of policy,
 when a utility fails to meet the standards of adequate service and incurs costs to provision temporary facilities beyond the 90-day period, that it is most fair and just to require the utility to make an affirmative showing that its costs incurred should nevertheless be recoverable from ratepayers.
  Moreover, the utility shall have a full opportunity to demonstrate that it took all reasonable measures to meet the time periods at issue before any action is taken to place the costs below-the-line.

e.
With respect to the presumption of reasonableness of ordinary operational costs discussed by the Idaho supreme court, other jurisdictions have come to different conclusions.  See, e.g., People v. Illinois Commerce Commission, 561 N.E.2d 711 (Ill. 1990) ("Only when the audit report or other affirmative evidence satisfies the Commission that the construction-related costs are reasonable may these costs be included in the rate base.  It is impermissible for the Commission to presume that such costs [construction costs of a new baseload plant] are reasonable.");  Re: Expenditures Made by Public Utilities Resulting from Employment and Procurement Practices Found to Be Discriminatory, 80 P.U.R.4th 15 (D.C. P.S.C. 1986) ("The Commission will presumptively disallow these expenses [discriminatory employment expenses] in determining a utility's lawful operating expenses, unless the utility can rebut the presumption."); Industrial Energy Consumers of Ohio Power v. Public Utilities Commission, 629 N.E.2d 423 (Ohio 1994); In re Southern California Gas Co., 135 P.U.R.4th 329 (Cal. 1992); Business and Professional People for Public Interest v. Illinois Commerce Commission, 585 N.E. 1032 (Ill. 1991); Pa. Public Utilities Commission v. UGI Corporation, 75 Pa. P.U.C. 554 (1991); Re Sierra Pacific Power Co., 126 P.U.R.4th 424 (Cal. 1991); Re Baltimore Gas and Electric Co., 114 P.U.R.4th 461 (Md.P.S.C. 1990); Re Commonwealth Edison, 104 P.U.R.4th 535 (Ill. 1989); Re Public Service Co of New Mexico, 103 P.U.R.4th 365 (N.M.P.S.C. 1989); Re Potomac Electric Power Company, 79 Md.P.S.C. 391 (1988);Re Delmarva Power and Light Company, 78 Md.P.S.C. 206 (1987); Re Public Service Company of Indiana, Inc., 62 P.U.R.4th 448 (Ind.P.S.C. 1984); Dayton Power & Light Cop. v. Public Utilities Commission of Ohio, 447 N.E.2d 733 (Ohio 1983); New England Tel. & Tel. Co. v. Public Utilities Commission, 448 A.2d 272 (Me. 1982).  

5.
seq level3 \h \r0 Public comments during open meeting as ex parte communication.

a.
U S WEST asserts that the OCC has engaged in ex parte communications by encouraging ratepayers to speak during the public comment section of the Commission's weekly open meeting.  The Commission generally holds open meeting once a week to deliberate on transportation, telephone, and energy cases that come before it.  During this open meeting, the Commission provides the opportunity for the public to speak to the Commission on utility issues.

b.
The Commission believes that it is an essential component of government that members of the public have open access to the Commission.  So much of the Commission's formal proceedings are highly technical and generally require that a party have substantial resources.  As a result, the Commission's process is generally not accessible to the lay public.  The open meeting forum is a way of making this Commission more accessible, at least in some small way, to the public.  When members of the public referred to by U S WEST spoke in open meeting, the Commission advised the consumers that their comments could not be used in consideration of any pending dockets, including this rulemaking proceeding.  

c.
We also note that this Commission receives information in many contexts that cannot be used in other proceedings.  For example, by statute, members of the public can submit protests regarding any rate change proposed by a utility.
  While these protests are part of the record if the rates are suspended pending hearing, these comments are not used in reaching a determination on the merits of the rates.  Similarly, this Commission, as well as other agencies, has investigatory authority.  Based on the information developed in such an investigation, the Commission can then proceed to a formal adjudication or rulemaking.  Despite having reviewed information gathered in the investigation, the Commission can and does review the merits of the adjudication or rulemaking on the record developed in the formal proceeding.  This process has been approved by the courts.  Withrow v. Larkin, 421 US 35 (1975).  Moreover, the ex parte rules do not apply to rulemaking proceedings.  Rule 9, 4 CCR 723-1.  

6.
seq level3 \h \r0 Waiver of Rule 10.2.4

a.
Rule 10.2.4 states that a utility must issue a $10.00 credit for each missed service appointment.  U S WEST asserts that it is already subject to a similar requirement in Docket No. 90A-665T.  It therefore requests waiver of this rule.

b.
We agree that U S WEST should not be subject to a duplicate credit provision.  However, the proper procedural vehicle is an application for waiver of rules filed as a separate proceeding.  Therefore, and solely for this reason, the request will be denied here.

C.
seq level2 \h \r0 

seq level3 \h \r0 Comments of the Office of Consumer Counsel.
1.
Incorporating Decision No. C94-1157 into rules.
a.
OCC requests that we modify the preamble to the rules to incorporate Decision No. C94-1157.  While this request is consistent with the function that we see this Decision No. C94-1268 and Decision No. C94-1157 playing in the operation of these rules, we are legally foreclosed from doing so.  Section 24-3-103(12.5), C.R.S., states that the only information or data an agency may incorporate into a rule are certain federal and national standards.  Our Decisions do not fall within either of these categories.

b.
But we reiterate our intent that this Decision and Decision No. C94-1157 be the equivalent of the "legislative history" for these rules.  Just as the courts may use the legislative history to give guidance and substance to the proper interpretation of a statute, this decision will give context to the rules and guidance for their implementation.  Charnes v. Boom, 766 P.2d 665 (Colo. 1988); Armstrong v. Ford Motor Co., 123 Colo. App. 459, 123 P.2d 1018 (1942).  

2.
seq level3 \h \r0 When are and are not facilities in place.
a.
The OCC requests that the Commission modify Rule 24.2 so that a utility has only one day to provide service when facilities are in place.
  The OCC attaches a portion of U S WEST's tariff which provides that service generally can be provided in one day.  By permitting five days, the OCC asserts that customers are worse off.  We disagree.

b.
First, neither the tariff cited nor any Commission rules prescribe a specific time period by which service is to be provided prior to the enactment of these rules.  U S WEST could arguably provide service a week or perhaps more beyond the date of application without being in violation of the express terms of its tariff or of a rule of this Commission.  The proposed rules materially improve on this situation by setting a date certain.

c.
Moreover, the time frames are the maximum period within which service must be provided.  This rule does not direct that service be provided on the fifth rather than the first day after application for service.  This five-day period also recognizes that in the ordinary course of business there may be some instances where the utility cannot immediately service the home or business.  Before invoking below-the-line treatment, bill credits and other measures, we believe a grace period is appropriate.

d.
Finally, these are rules of general applicability and include the vast rural areas of the State.  In view of this, five days as the maximum period to provide service when facilities are in place is reasonable and will be adopted.

e.
Similarly, the 90-day grace period when facilities are not in place is also reasonable. Certainly, a utility must be expected to make adequate preparation for future demand.  But we are not convinced, based on the record before us, that utilities can so precisely predict demand that no grace period, or a grace period of only five days in most cases as the OCC suggests, is appropriate.  While this 90-day period may in some instances allow the utility more time than is necessary--or, because of past dilatory practices, more time than is appropriate--we have not been presented a rule in this or any other proceeding that perfectly addresses the equities in each instance.  We are satisfied that the balance reached in this rule is reasonable.

f.
The OCC suggests that the rules distinguish between distribution and feeder facilities.  We previously reviewed this approach and we found great difficulty in distinguishing feeder and distribution facilities.  We rejected this in the past and will do so here.  However, we leave open the possibility of revisiting this proposal after reviewing information developed in the working task force that was established in Docket No. 94M-044T.

3.
seq level3 \h \r0 Modification of Rule 24.3 requiring notice to customers.

The OCC requests that Rule 24.3 be modified to require notification of customers.  We previously addressed this above and will not repeat that discussion here.

4.
Modification of Rule 24.4 regarding provision of alternative service.

a.
The OCC requests that the Commission modify Rule 24.4 in two fundamental ways.  First, the OCC argues that Rule 24.4 should become effective after the five-day time period.  Second, the OCC urges adoption of a rule that mandates alternative service "whose price does not exceed the price of basic [local exchange] service unless there are no technologically feasible service alternatives."  We decline to make these modification at this time.

b.
We understand the OCC's application for reconsideration to propose for the first time that alternative services must be provided once an application for service becomes a held order.
  For large LECs, this means alternative services must be offered on the sixth day after the application for service if deployment is "technologically feasible" and if the "price does not exceed the price of basic [local exchange] service."  We reject this approach for two reasons.  

c.
First, under this rule a LEC can be forced to provide very expensive facilities such as basic exchange telecommunications radio service ("BETRS") technology, party line service, or other high capital cost technologies that may be used only for a very limited period of time.  For example, in Durango, Colorado, U S WEST deployed a BETRS system to provide basic local exchange service.  Because BETRS is used to provide basic local exchange service, its "price" is the basic local exchange rate--i.e., its "price does not exceed basic local exchange service rate."  Such a system, even though its cost per customer may far exceed the basic local exchange service rate even for a large group of customers, can, nevertheless, be mandated under the OCC's proposed rule even for a single customer or for only a short period of time.  Similarly, it is probably technologically feasible to deploy party-line service anywhere in the State.  And, when deployed, U S WEST's tariff price for such service is significantly less than its rates for basic local exchange service.  However, the cost of deploying party-line service for a limited period of time would likely be very substantial.

d.
Moreover, utilities could rightfully request that ratepayers bear the cost of such deployments, at least for the first 90-day period.  We are not prepared to provide alternative technologies for provisioning basic local exchange service or party-line service at any cost.  We recognize that a certain grace period is appropriate depending on the state of the facilities.

e.
Similarly, under the second paragraph of the proposed revision to Rule 24.4, a utility could be required to provide, for example, a BETRS system for a single customer because it is technologically feasible.  The utility would bear the cost of such a system after the 90-day period even though the system may only be used for a total of a few months.  We are not convinced that this is appropriate use of resources.  

f.
Finally, and with respect to OCC's second fundamental change to Rule 24.4, the record before us indicates that the delays in the provisioning of service rest not in those cases where there is sufficient capacity throughout the system and the utility is simply dilatory in establishing service in the first five days.  Rather, the significant delays appear to be the result of capacity problems in distribution and feeder facilities.  We do not believe that such capacity problems can be said fairly to fall within the requirement of service in five days under Rule 24.2.  Thus, we are satisfied that the invocation of Rule 24.4 after the 90-day period is crafted to meet the problem identified in the record.  For those delays where facilities are in place, Rule 24.2 authorizes bill credits.  This is a proportional response to what we believe the record establishes as the area where substantial delays occur.  Moreover, Rule 24.4 does not displace a customer's right to request other alternative service, such as voice messaging, during the initial 90-day period.  

g.
For these reasons, we decline to adopt the OCC's proposed revisions at this time.  We view these rules as a reasonable first attempt at resolving the held service order problem.  We expressly leave open the possibility of future changes to these rules.  We expect the working group in Docket No. 94M-044T to investigate the implementation and effect of these rules.  In particular, we expect the utilities to make full and prompt disclosure of information relevant to that task.

III.
seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 ORDER

A.
THE COMMISSION ORDERS THAT:

1.
Rule 24.3 is hereby clarified as set forth in Appendix A to this Decision.  The third paragraph of Rule 24.3 as attached to Decision No. C94-1157, is hereby deleted.  Rules attached as Appendix A are hereby adopted which include rule changes adopted in Docket No. 93R-689T which become effective September 30, 1994. 

2.
The applications for rehearing, reargument, or reconsideration of U S WEST Communications, Inc.; El Paso County Telephone Company; and the Office of Consumer Counsel are denied.

This order is effective upon its Mailed Date.

ADOPTED IN OPEN MEETING September 21, 1994.

THE PUBLIC UTILITIES COMMISSION


OF THE STATE OF COLORADO

Commissioners

CHAIRMAN ROBERT J. HIX
NOT PARTICIPATING.




    � See Rule 24.6.


    � See, e.g., §§ 40-3-101 and 102, C.R.S.


    � See Decision No. C94-572, Section 3 (regarding sale of exchanges and the deployment of SS7 technology) at 14-15.


    � The Commission finds U S WEST's argument on this point surprising.  In its September 23, 1993 pleading, U S WEST urged the Commission to adopt this very language.  The Company's proposal stated in pertinent part:


	When the LEC fails to provide main line service to its customers within the time frames established in rules 24.2 and 24.3, the LEC shall strive in good faith to provide the customer with alternative forms of service until main line service can be provided. (emphasis supplied.)


Moreover, this language has been proposed in the rules for nearly a year without objection by U S WEST.  Only on this application for reconsideration does the Company now raise this contention.


    � See e.g., § 40-3-101, C.R.S.


    � Again, the utility may extend that period by an additional 60 days if the delay is beyond its control.  The utility can also avoid below-the-line treatment if it can affirmatively demonstrate that it took all reasonable measures to meet the time frames in these rules.  See Rule 24.6.


    � Idaho case law regarding oridinary operations costs is contrary to Colorado law.  We have previously noted in Decision No. C94-1157 that a utility has the burden of going forward and of persuasion in rate cases.  See Rule 82, Rules of Practice and Procedure, 4 CCR 723-1.  Moreover, there is no statutory provision identified by U S WEST that prohibits the Commission from developing presumptions regarding costs.  See also, discussion, infra.  


    � The Commission is a constitutional body with legislative authority.  See Douglas County Board of Commissioners v. Public Utilities Commission, Case No. 91SA79, May 11, (1992) (Colorado Supreme Court) (The PUC, by this [constitutional] provision, is constitutionally granted greater authority than most other administrative agencies."  Slip opinion, at 17); Consumer Counsel v. Mountain States Telephone, 816 P.2d 278 (Colo. 1991) ("Article XXV delegates to the Commission legislative authority to regulate public utilities previously vested in the General Assembly. . . .  These provisions provide the Commission with broad authority to accomplish its constitutional legislative purposes."  816 P.2d 278, 283).


    � We have presumed that certain U S WEST costs are below-the-line in other contexts.  See Decision No. C92-1377 (regarding discounts to be paid for inadequate service), at 6.  


    � § 40-3-104(1)(c)(II), C.R.S.


    � The OCC strongly supported at both hearings the 5-day and 90-day time frames as reasonable time frames for the provisioning of service.  No party offered evidence at these hearings that these periods should be shorter.  We decline, at least at this juncture, to dramatically reduce these time periods from 5 days to 1 day under Rule 24.2, and from 90 days to 5 days under Rule 24.3 in light of the record before us.


    � This is a substantial departure from the position the OCC urged us to adopt at the two hearings in this case.
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